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MASTER INDEX OF EXI{IBITS
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No. Description Offered Received Vol.
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t32 3
109 3
7 8 3
2 9 3
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Weaver, Richard 223
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2 t On the 9th day of December, 2002, the following
y Voir Dire came on to be heard in the above-entitledJury Voir Dire came on to be heard in the above-entitle

22 and numbered cause before the Honorable Robert Gill.
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KAY MILLER, CSR

Page
I  P R O C E E D T N G S
^ December 9,2002
, Monday

3 1:30 p.m.

4 lOpen ourt, Defendmt present, m jury)

5 rtccouRT; court calls Cau* 0836979 and

6 OS:agSS both styled the State vs. Bilton Ray Gaires io

7 conductajury trial. Are bothsides ready?

8 us. nenruerw: rhe State of Texm is

9 ready.

10 MR. wTFALL: oefense is ready, Your

1 I Honor.

12 THEcouRT: Let's @nduct il maigment.

I 3 MR FoRAN: your Honor, at this time the

I 4 State is going to waive Pragraphs Om in both caure

I 5 nmbers and prowd only on Crunt 2.

I6 (tndictrnentread in Cause 08369794)

17 (Indictment read in Caus 08369854)

I 8 THE couRr: sir, are you Mr. Barton Ray

19 Gaires, the Defendmt in each of thesc two cms?

20 THEDeFENDANTT Yes, sir.

21 THECouRT: rs Barton Ray Gaines your

22 true nme?

23 THE DEFENDAM: Yes, sir.

24 rHE couRr, ts it spelled corectly in

25 ttre indictment?
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I TT{E DEFENDANT: YeS, Sr.

2 THE CoURT: tn Count 2 ofeach ofthese

3 indictrnents you are charged with the offense of

4 aggravatsd robbery with a deadly weapon. Do you

5 understand what you're charged with in Count 2 of each

6 indichnent?

7 THE DEFENDANT: YeS, sif.

8 THE COURT: end to that charge in each

9 indictment you tray plead guilty or not guilty.

l0 THE DEFENDANT: Guilty, Your Honor.

11 THE COURT: Are you pleading guilty in

12 each of the two indictments?

13 THE DEFENDANT: Yes, sir.

14 THE COURT: Are you pleading guilty

15 because you are guilty in each case and for no other

16 reason?

17 THE DEFENDANT: YCS, SiT.

l8 THE COURT: Has anyone held out any hope

19 of pardon or promise of reward in order to get you to

20 plead guilty?

2I T}IE DEFENDANT: No, siT.

22 rTIE COURT: Are you pleading guilty

23 because of fear or persuasion?

24 THE DEFENDANT: NO, Slf.

25 THE CoURT: Is your plea free or

BARTON RAY GAINES Condenselt* VOLUME 2
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Page 5
voluntary?

THE DEFENDANT: yes, sir.
THE COURT: Is your guilty plea induced

by any representation made to you by your attorney, the
district attorney or anyone else?

THE DEFENDANT: No, sir.
THE COURT: Do you understand you have a

right to a jury trial on the issue of whether you arc
guilty or not guilty?

THE DEFENDANT: Yes. siT.
THE COURT: Do you waive that right?
THE DEFENDANT: Yes, sir.
THE COURT: You understand you have a

right to confront and cross-examine witnesses as to
whether you are gurlty or not gullty?

THE DEFENDANT: Yes, siT.
THE COURT: Do you waive that right also? \
THE DEFENDANT: Yes, sir.
THE COURT: Do you understand you have a

right to not incriminate yourself by plea or testimony?
THE DEFENDANT: Yes, Sir.
THE CoURT: And are you giving up that

right also?
THE DEFENDANT: Yes, sir.
THE COURT: Are you a citizen of the

Page
we would just ask if there's anything in addition that
has not been provided to them that they would give us
notice of that. We've provided impeachmant infonnation,
witness lists, subsequent fireanns reports, hospital
records. They've all been turned over to defarse
counsel.

MR. WESTFALL: I have no complaints
whatsoever, Your Honor, about the staied discovery in
the case. We had done an oral motion in limini, and
maybe both sides did. Did we do a motion in lirnine on
404(b) to take it up outside the presence ofthejury
before we admitted it in evidence in front of the iurv?

MS.HARTMANN: YES.

MR. WESTFALL: r wantcd to be refreshed

on that. But I have no complaints whatsoever, Your

Honor, about the State's discovery.

MS. HARTMANN: The State would like a

clarification, because that ruling was made at a time

when the intent was to proceed with a guilt-innocence

phase of the trial, and in essence what we are going to

be having is a punisllnent phase. Is that limine still
in effect? i

MR. WESTFALL: Perhaps, Your Honor, the

prosecutor and I shouldjust talk about it after we get

finished today and see if we can get a clarification.

I
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Page 6
t United States?
2 THE DEFENDANT: Yes, sir.
3 THE COURT: Counsel, is your client
4 competent to stand trial?
5 MR. WESTFALL: YES, YOUI HONOT.
6 THE COURT: Mr. Gaines, do you understand
7 that if you persist in your plea of guilty in front of

s the jury, I'm going to instruct them to find you $dlty
g in each of these two cases and to set your punishment

10 within the range of punishment set out by law in each
I I case, which is for not less than five or more than 99
t2 years or life confinement in the penitentiary, and in
13 addition, a fine of up to $10,000 can be assessed in
14 each case?
15 THE DEFEND,q,NT: Yes. sir.
16 THE CoURT: And knowing all these things,
17 do you wish to persist in your plea of guilty in front
18 ofthejury?
19 THE DEFENDANT: Yes, sir.
20 THE COURT: You may be seated.
2t Does either side have anything else we
22 need to take up before we seat the venire?
23 MS. HARTMANN: YOur HONOT, thE ONIy
24 thing, based upon the prior court rulings, the State has
25 provided the requested information to the defense, and

Page

I THE COURT: t think that's probably a

2 good idea. Y'all kind of go over the ground rules.

3 Just let me know what y'all decide.

4 MR. WESTFALL: Thank you, Judge.

5 THE COURT: Is there anything else?

6 MS. HARTMANN: Nothins else frorn the

7 State.

8 MR. wESTFALL: None from the defense.

9 THE CoURT: are both sides ready to seat

l0 the venire?

I I MS. HARTMANN: State's ready, Your Honor.

12 MR. WESTFALL: Defense is ready, Your

l3 Honor.

14 TTIE COURT: Venire person nurnber one

15 called this morning and told us he was going to have

16 some difficulty getting here.

1,1 MS. HARTMANN: NUMbCT ONE?

18 THECoURT: Number one, yeah. I don't

l9 know ifhe's here or not.

20 (Jury panel present)

2l THE COURTT Good afternoon, ladies and

22 gentlemen. Welcome to the 213th District Court of

23 Tarrant County, Texas. My narne is Bob Gill. I'm Judge

24 of this court. You have been surnmoned here as a venire

25 of 60 persons from which a jury of 12 persons will be

BARTON RAY GAINES CondenseltN VOLUME 2
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Would've loved to have been a fly on the wall

Could've possible been about my appeal?

YES!



Page 9
I selected this afternoon to hear the trial of a felony
2 criminal case.
3 The case on trial is the State of Texas
4 versus Barton Ray Gaines, in which Mr. Gaines is charged
5 with two cases of aggravated robbery with a deadly
6 weapon. The parties that will be involved in the trial
7 of the case are seakd at the two tables in front of
8 you. At the table on the left is the Defendant, Mr.
9 Barton Ray Gaines. He is represented by two attorneys

l0 in private practice here in Fort Worth, Mr. Greg
I I Westfall.

12 MR. WESTFALL: Good afternoon.

13 THE CoURT: And Mr. Cheyenne Minick.

14 MR. MINICK: cood afternoon.

15 THE COURT: And at the other table

16 representing the State of Texas are two assistant

l7 district attorneys, Ms. Michele Hartmann.

18 MS. HARTMANN: Good afternoon.

19 THE COURT: And Mr. Robert Foran.

20 MR. FORAN: Good afternoon.

21 THE COURT: t have to place you all under

22 oath as potential jurors. Please raise your right

23 hands.

24 (Jury panel sworn)

25 THE couRT: thank vou. Now I have to ask

Page
I offanse in this or any other state and thejury decides
2 that the punislunent should be ten years or less, the
: jury must consider probation as a punishment option,
4 which means that they can give either probation or
5 penitentiary time as punishment in the case.
6 The jury will be instructed that they
7 rnust set the punishrnent based on the facts of the
8 particular case on trial. We corte now to the voir dire
9 exarnination of the jury panel by the district attorney

l0 and counsel for the Defendant. The State and Defendant
11 through their attorneys have the right to direct
12 questions to each of you conceming your qualifications,

l3 background, experiences and attitudes.

14 In questioning you they are not meddling

15 in your personal affairs, but are trying to select fair

16 and impartial jurors who are free frorn any bias or

17 prejudgment in this particular case. Do not conceal

18 infonnation or give answers which are not true. Listen

19 to the questions and give full and cornplete answers.

20 Occasionally you may be asked a question

2l in such a manner that your silence constitutes an

22 answer. You are under oath to rnake true answers to any

23 question asked of you, so if your silence is misleading,

24 yort must speak up. If the attorneys ask a question

25 directed to you as a group which requires an answer on

l 1

Page 10
1 you three questions to test yow qualifications, First,
2 except for failure to register, are you a qualified

3 voter in this county and state under the Constitution
+ and laws of this state? Please raise your hand if you

5 are not qualified to vote in Tarrant County.
6 And question two, have you ever been
7 convicted of theft, which can include hot checks or any
s felony, please raise your hand. And question ttree, are
9 you under indictment or legal accusation for theft,

l0 including hot checks or any felony, please raise your

I I hand. No one's raised their hand, and I find everyone
12 here to be qualified.
13 In this case it is expected that Mr.
14 Gaines is going to enter pleas of guilty to the offense
15 of aggravated robbery as contained in each of two
16 indictments. In that situation the jury would be
t7 instructed by the Court to find the Defendant guilty and
18 then to set the punishment within the range of
19 punishment which is set out by our law, by our
20 legislature, which is for not less than five up to and
21 including 99 years or life confinement in the
22 penitentiary, and in addition, a fine of up to $10,000
23 can also be assessed in each case.
24 Additionally, if a Defendant brings some
25 proof that he has never been convicted of a felony

I

J

4

6

7

8

9

1 0

Page 12

your part individually, just hold up your hand until you

have answered the question.

There are ssveral things you can do this

afternoon to help us move things along more quickly. If

you are seated in the second row or farther back

counting away frorn rne and one of the lawyers is talking

to you individually, please stand so that those in the

front of the courtroom, which would be myself and Ms.

Kay Miller over here to my left, who is the official

court reporter, are better able to hear what you have to

lI say.

12 Please state your name before asking or

13 answering a question. There are 60 of you we have to

14 keep track of. This will better enable us to do so.

15 Please give spoken answers to all questions asked of

16 you. Ms. Miller has to take these rnatters down on a

17 type of shorthand on the rrachine in front of her. She

18 cannot take down a nod or gesture and musl have a spoken

19 answer to work from.

20 If either side brings up a matter with

2l which you do not wish to discuss in front of everyone

22 here, you can tell the lawyer that you would like to

23 approach the bench and we'll take the matter up right

24 here at the bench in front of rne with as few people as

25 possible present. The voir dire exarnination takes

BARTON RAY GAINES Condenseftru VOLT]ME 2
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Page
approximately one hour for each side, and we'll take a
break in the middle. The State may proceed.

VOIR DIRE EXAMINATION BY MS. HARTMANN

MS. HARTMANN: Ma! it please the Court.
Good afternoon. kt's try that one lnor€ time. Good
afternoon.

PROSPECIVE JURORS: Good afternoon.

MS. HARTMANN: Much better. Why are you

all here? You heard the Judge say that it is
anticipated that Mr. Gaines will be pleading guilty to
these two cases of aggravated robbery. Well, even if
that in fact takes place, these two tables still are in

disagreement, and we're in disagreement about what the

appropriate punishment should be.

So what I'm going to spend tirne with you

in the next hour or so doing is talking to you about the

law and talking to you about some of the issues that may

becorne relevant in this case. And the most important

thing that you all can do for both rnyself and Mr.

Westfall is to be open. That's the only way both sides

are going to get a fair trial here.

And both sides do deserve a fair trial.

Mr. Gaines deserves a fair trial and the State of Texas,

which is made up of the people of Tarrant County,

deserves a fair trial. Does everyone agree with that?
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I me, then you might end up on that jury, and that might
z deprive the citizens of Tarrant County of a fair trial
3 because you're coming in with a bias, or you're coming
c in with a feeling so strong it's going to interfere with
5 your being able to be fair and impartial.
6 And it works the same way. If tlrcre's
7 part of the law that Mr. Gaines is entitled to have you
s give him the benefit of and you won't do that, that's
9 not fair to him either. He can't get a fair trial,

to right? I lost you again. So the whole goal here is for
l1 you all to talk, and I'11 tell you this little tip if it
12 will help things along.
13 The people that generally don't speak up
14 are the ones that end up on the jury, because the more
15 you talk, the more we're able to make an educated
16 decision about is this person going to be able to be
l7 fair and impartial. Are they going to listen to the
18 evidence? Are they going to see the case as my side
19 sees it? So if that encourages you to speak up, then
20 take it for what you will.
2t But I'm telling you, the people that are
22 quiet and they don't say anything, nine times out of
23 ten, if they're in range, they're going to end up over
24 here, okay.
25 I want to talk to you about aggravated

Page

I PROSPECTM ruRORS: Yes.

2 MS. HARTMANN: Okay. There are no right

3 or wrong answers. Mr. Westfall and I are not looking

4 for you to give us a specific answer. All right, What

5 is irnportant is that when we talk about these issues and

6 parts of the law, if you disagree or you feel strongly

7 about sornething, you need to let us know.

8 You are under an obligation to let us
'9 know, because what's going to happen is once I finish

l0 and Mr. Westfall talks with you and he finishes, we're

11 going to go into our own little corners like a little

12 strategy session, and Mr. Foran and I are going to get

13 together, and Mr. Westfall and Mr. Minick and Mr. Gaines

14 are going to get together, and we're going to strike ten

15 people.

I 6 Okay. You hear jury selection. It's not

17 really you're being selected. It's tnore we're

18 elirninating people that we feel rnight not be receptive

19 maybe to our point of view of the case. Okay. And once

20 both sides strike ten people, the next 12 people that

2l are left make up the jury. Okay. And why is it so

22 important that you let us know about those feelings?

23 Sometirnes you think in your head, "We11,

24 I don't agree with what Ms. Hartrnann's telling rne. i

25 disagree with that law." If you don't speak up and tell

l 4 Pager6
robbery, because you need to know what is an aggravated

robbery. And probably most of you have an idea in your

head that maybe a person goes into a convenience store

with a gun and holds the store up and grabs money out of

the cash register. Is that what most of you think of

when you think of an aggravated robbery?

PROSPECTIVE JURORS: Yes.

MS. HARTMANN: Well, let me tell you the

specific elernents that the State charges a person with

when we say that they have cornrnitted an aggravated

robbery. We're saying that a specific person; in this

instance, Mr. Gaines; in Tanant County, Texas. We have

to prove that it happaned here in this county, okay, not

in Dallas County or Houston or Austin.

On a particular date, intantionally or

knowingly, while in the course of cornmitting theft of

property and with intent to obtain and rraintain control

of the properby, threatened or placed, and these

particular cases, two individuals by the name of Andrew

Horvack and Michael Williams, in fear of imrninent bodily

injury or death. And finally we're clairning, we're

alleging, that Barton Gaines used or exhibited a deadly

weapon.

First of all, let rne ask you, does

anybody know either of these two individuals, Andrew
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Page1 7
t Horvack or Michael Williams?
2 PROSPECTIVE JURORS: No.
3 MS. HARTMANN: No one here. Does anvbodv
+ here know Mr. Barton Gaines?
5 PROSPECTIVE JUROR: No.
6 MS. HARTMANN: Or any of the attomevs
7 Ibat are up here?
8 PROSPECTIVE JURORS: No.
9 MS. HARTMANN: Sometimes we get people

10 that know some of us. All right. That's what we're
11 saying Mr. Gaines did. Any questions about that?
12 PROSPECTIVE JURORS: No.
13 MS. HARTMANN: Do€s it seem pretty simple
t4 and straight forward?
15 PROSPECTIVE JURORS: Yes.
16 MS. HARTMANN: Let me talk to you about a
17 couple of items that have to do with some of those
t8 elements, and that's what these are, are the elements.
19 Okay. And I anticipate there's going to be two cases.
20 Each case has one separate victim. So Mr. Horvack's
21 case is one case and Mr. William's case is one case.
22 Make sense?
23 PROSPECTIVE JURORS: Yes.
24 MS. HARTMANN: I just kind of combined
z5 them up here to save space. When we're talking about

Page 19
I upon what the actual witnesses tell you under oath. I'm
2 going to use this convenience store example for just
3 that, just an example. It's not in any way related to
+ this particular case.

5 l€t's say that we have a person who goes
6 into the convenience stor€ and they go in and they
7 demand solne money. Okay They don't show any type of
8 weapon, but they demand solrre rroney, all right. And the
9 clerk was afraid because this is kind of a big person,

10 so they hand over the rnoney, and as the money is being
11 handed over and being pocketed, okay, the Defendant in
12 this case, the person charged, pulls out a gun and
13 waives it at them as they're backing out of the store.
14 That's kind of an example where the

15 tlreat of imminent bodily injury or death takes place

16 after the theft has been cornpleted. You see that?

17 PROSPECTIVEJURORS: Yes.

18 MS. HARTMANN: You can have a siruation

19 whsre a person walks in and has the gun just right out

20 there, just right out there before he even says a word.

21 "Give me the money out of the register." So you've got

22 rhat threat before there 's a theft, right?

23 PROSPECTIVE JIJRORS: Right.

24 Ms. HARTMANN: And what if the person

25 walks in and contemporaneously or together pulls out his

Page1 8
I intentional, we're talking about someone who does
z something on purpose. It's not an accident. Easy
: enough?
4 PROSPECTIVEJURORS: Yes.
5 MS. HARTMANN: or if they do it, knowing
6 they're aware of the circumstances, they're aware of
7 their conduct, okay? Make sense?
8 PROSPECTIVE JURORS: Yes.
9 MS. HARTMANN: So far pretty easy. All

to right. Let's talk about this threatening or placing a

t l person in fear. When can that take place during the

t2 offense? Under the law being placed in fear can take
t3 place before the theft, during the theft or after the
t4 theft. Does that make sense?
15 PROSPECTTVE JURORS: Yes.
16 MS. HARTMANN: Let's go back to that
t'l convenience store aggravated robbery I was talking
t8 about, okay. And one thing I forgot to mention, Mr.
19 Westfall and I cannot give you specific facts of these
20 cases, because if we start telling you specific facts,

2l then you're going to start forming opinions, and we're

22 not the witnesses. We're not under oath. and we'te not
23 up on the witness stand.
24 And the 12 of you who end up sitting on
25 this case will need to start forming your opinions based

Page
1 gun and says, "Give rne the money in the cash register,"

2 so it takes place during the course of getting that

3 money? So does everyone see how the fear can take place

4 before, dwing or after that trying to take property?

5 PROSPECTIVE JURORS: Yes.

6 MS. HARTMANN: How do y'all feel about

7 that? Does that make sense?

8 PROSPECTIVE JURORS: YES.

9 MS. HARTMANN: Anyone who feels that it

l0 doesn't rnake sense to them? No response. Okay. And to

I I those of you over here, I'm not really ignoring you, but

12 we've got a panel of 60, so your likelihood of getting

13 picked is pretty small. So don't think we're ignoring

14 you over here, but I'm going to be directing most of my

15 attention to these folks over here. But if you have any

16 questions or any thoughts, please raise your hand.

17 Okay. Do you promise to do that for me?

l8 PROSPECTTVE JUROR: Yes.

19 MS. HARTMANN: We got one response.

20 Would y'all do that for me, please?

2l PROSPECTIVE JURORS: Yes.

22 MS. HARTMANN: Great. Thank you. All

23 right. The next thing I want to bring up is the State

24 doesn't have to prove that there was a cornpleted theft,

25 and what do I rnean by that? kt's say same example.

20
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Guy goes into the convenience store, pulls out the gun
and says, "Give me everything you've got in that cash
register. " Before the clerk can set that
money out and hand it over, let's say a patrol car colx€s
cruising by, and the Defendant in this case -- not this
case, but in my example, sees that patrol car and
thinks, "You know what, I'rn not going to wait around for
the money. I'm out of here." And they take off and
they get caught. Under the law, still an aggravated
robbery?

PROSPECTIVE ruRORS: YeS.

MS. HARTMANN: yeS, ]ou bet. The State
doesn't have to prove a completed theft. Okay. Because
what we're saying is they were in the course of

comrnitting theft of the property. So what I'm telling

you is even if the person is unsuccessful in getting

that property, whether it's rnoney, jewelry, stick of
gurn, whatever it is, you still have an aggravated

robbery.

Make sense? Anyone feel that you should

have to at least get away with the properly for it to be
a cornpleted aggravated robbery offense?

PROSPECTIVE JURORS: NO.

MS. HARTMANN: Okay. Sornething else I

want to bring up. The value of the property that's
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I deadly weapon coupled with the theft offense. Okay.
2 Make sense?
3 PROSPECNVE ruRORS: YES.
4 MS. HARTMANN: Mf. -- is it McCoIIom?
5 I'm getting kind of a questioning look from you.
6 Anything that I've gone over that you have any questions
7 or concerns about?

8 PROSPECIVE JURoR: No.
9 Ms. HARTMANN: what do you think about

l0 the aggravated robbery law?

I I pRospEcTrvE JURoR: Sounds like it should
12 work.

13 MS. HARTMANN: Make sense to you?

14 pRoSpEcTIVEJURoR: lrrospectivejuror
l5 nods head).

16 MS. HARTMANN: ts that yes?

17 PROSPECTIVE JUROR: YeS, it iS.

18 MS. HARTMANN: ,tnd I'rn just asking you to

19 speak up so the court reporter can take it down.

20 PROSPECTIVEJUROR: Yes.

21 Ms. HARTMANN: All right. And of course,

22 we're alleging that the person in the aggravated robbery

23 uses or exhibits a deadly weapon. And what could be a

24 deadly weapon? Volunteers?

25 PROSPECTIVE JURORS: Anything.

a a

Page 22
I taken is of no consequence, okay? If that robber goes
z in and let's say uses a knife, says, "Give me that pack

3 of gum." Okay. Aggravated robbery. Okay.
4 Robber goes up to someone on the street
5 and says, "Give me that Rolex watch you've got on your

6 wrist." Aggravated robbery if they've got a knife.
7 Okay. The value of the property being taken or
8 attempted to being taken does not matter. Does that
9 make sense?

l0 PROSPECTIVE IURORS: Yes.
1l MS. HARTMANN: Why? Why do we say the
t2 value of the property doesn't really matter?
13 Mr. Bradberry?
t4 PROSPECTTVE JUROR: I believe that the
15 threat of bodily irjn y is of greater interest to me
16 than the value ofproperty.
17 MS. HARTMANN: Did everyone hear Mr.
l8 Bradberry?
19 PROSPECTTVE JURORS: YES.
20 MS. HARTMANN: The law is looking at the
2t safety of the victim in this case. Okay. The threat
22 from that deadly weapon is just as real regardless of
23 whether the person is trying to get a stick of gum from
24 you or get your Rolex off your wrist. Okay? So the
25 focus ofthe law is on the threat, okay, the threat of a

Page 24
I MS. HARTMANN: anything that in ttP
2 manner of its use or intended use is capable of causing
3 death or serious bodily inju.y. And under the law a

+ firearm is a deadly weapon per se. It just

5 automatically is. Make sense?
6 PROSPECTIVE JURORS: YES.
1 MS. HARTMANN: Okay. Ms. Mercado, did I

8 get that right?
9 PROSPECTryE ruROR: Yes.

10 MS. HARTMANN: How do you feel about a

lt case involving a weapon, whether it's a knife or a gun

12 or a baseball bat or a two-by-four? How do you feel

t3 about a case in which the State of Texas cannot produce

t4 that actual weapon physically in court for you?

15 PROSPECTIVE JUROR: I guess I would
16 still -- maybe I'm not totally understanding what
17 you're --

l8 MS. HARTMANN: Let's just take a

19 hypothetical case. Let's talk about my convenience

20 store example.
21 PROSPECTMIUROR: Okay.
22 MS. HARTMANN: And let's say that in that

23 example for whatever reason -- well, let me ask you

z4 this. Let me back up. Can you think of ways in which

zs people who commit crimes will get rid of weapons?
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I PRO,SPECTIVE JUROR: yes.

2 M.S. HARTMANN: Can you think of different
3 ways they might get rid of a weapon?
4 PROSPECTTVE JUROR: yeah. Throw it away.
5 MS. HARTMANN: Sell it, pawn it, burn it?
6 Is that yes?

7 PROSPECTIVE JUROR: Yes.

8 MS. HARTMANN: Under those circumstances

9 are the police going to be able to locate that specific
10 weapon?

I t PROSPECIVE JUROR: rrobably not.

12 Ms. HARTMANN: Do you think there are

13 other ways of proving what type of weapon may have been
14 used in a crime?

15 PROSPECNVE JUROR: YES.

16 MS.HARTMANN: How?

l7 PROSPECIVE JUROR: tvtaybe if there 's

18 marks or any kind of traces left.

19 MS. HARTMANN: Okay. What about eye

20 witness testimony?

21 PROSPECTTVE JUROR: rhat also.

22 MS. HARTMANN: And let's see, Mr. Rider,

23 how about you? Let's say there's a situation in which

zq the weapon is not physically present. What other ways

25 do you think the State of Texas could prove that a

Page1 1

The law says we don't have to bring that
physically into the courtroom, because it doesn't make
much sense if, say, our little aggravated robber guy in
the convenience store holds a clerk up, shoots him, runs
off and drives by Lake Arlington and pitches it out the
window, and we know who did it. We've got them on
videotape, but the law says, just a hypothetical,
"Sorr1r, guys, you don't have the actual gun used. You
can't prosecute them." Doesn't make sense, does it?

PROSPECTIVE JURORS: NO.
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11 MS. HARTMANN: Is everyone on board with
12 the fact that there are certain situations wtere the
13 State may not be able to physically bring in the weapon
14 that was used?
15 PROSPECTIVE JURORS: Yes.
16 MS. HARTMANN: Is there anyone here who
t7 feels like that would prevent tlrem from being able to
t8 render a verdict?
19 PROSPECTIVE JURORS: No.
20 MS. HARTMANN: Over here to my right?

2l PROSPECTIVEJURORS: No.
22 MS. HARTMANN: Let me ask, and I know a

23 lot ofyou all have children. Is there anybody here

24 that's fairly recently had ababy? Any of the women in

z5 bere?

Page 26
I weapon and specifically what kind of weapon was used?
2 PROSPECTIVEJUROR: videotapes, it's

3 possible.

4 MS. HARTMANN: videotaPes?

5 PROSPECTIVE tuROR: Eye witnesses is a

6 big thing as far as I'rn concemed. If the weapon, if it

7 was a gun and it had been fired, ballistics frorn the

8 bullets. Bullet wounds, whatever.

9 MS. HARTMANN: Ver! $ood.
l0 Mr, Partlow, anything to add to that?

I I PROSPECTIVE JIJROR: No. I pretty rnuch

12 agree.

13 MS. HARTMANN: Well, how do you feel

14 about the State prosecuting a case where the actual

15 weapon used uray not be available?

16 PROSPECTIVE JIJROR: Shouldn't make anv

17 difference.

18 MS. HARTMANN: Okay. Everyone heard what

19 Mr. Partlow had to say? And what I need to let you know

20 is that oftentirnes because of certain circumstances

21 whether a person has, you know, sold the weapon, pawned

22 the weapon, thrown it in a lake, given it away, hidden

23 it, burned it, sornetirnes there are situations in which

24 the State of Texas is not going to have the actual

25 weapon used, okay.

Page 28
1 And that's Ms. Bolt?
2 PROSPECTIVE IUROR: Yes.

3 MS. HARTMANN: How old is Your child?

4 PROSPECTIVE JUROR: He's nine months.

5 MS. HARTMANN: Let me ask you this, and I

6 hope this isn't too personal. Was your husband in the

7 delivery room with you?

8 PROSPECTryE JUROR: No.

9 MS. HARTMANN: WAS NOt. DATN.

l0 Is there anybody here who has had ababy?

1l Okay.
12 Mr. Hudgins?
13 PROSPECTryE JUROR: CrandbabY.
t4 MS. HARTMANN: were you in the delivery

15 room?
16 PROSPECTIVE JUROR: YES, I WAS.

l7 MS. HARTMANN: You will work just as

18 well. Were there other people in the delivery room with

to you?
20 PROSPECTryE ruROR: Yes.

21 MS. HARTMANN: WhO AII?

22 PROSPECTIVE IURoR: Grandmother, sisters,

23 best friend, doctors, nurses.

24 MS. HARTMANN: Was it your granddaughter?

25 PROSPECTIVE JUROR: My daughter's.
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I MS. HARTMANN: So a lot of different
2 people watching the same event?
3 pRospECTrvE ruRoR: Right.
4 MS. HARTMANN: Do you think if we took
5 you all into separate roorns and asked you to recount
6 what happened that you would be exactly on par with
7 every single detail?

8 PROSPECTIVEJUROR: No.

9 Ms. HARTMANN: why?

IO PROSPECTIVE JURoR: Because everyone Sees
I I everything differently.
12 Ms. HARTMANN: okay. You all saw the
l3 sarne event?

14 PROSPECTTVE ruROR: Right.
15 Ms. HARTMANN: But depending maybe upon
16 your perspective, where you're located in the room?

17 PROSPECTIVE JURoR: Yeah.

18 Ms. HARTMANN: whether you're the one
19 actually having the baby or just kind of a proud

20 relative?

21 pRospEcrrvE JURoR: rhat's right.
22 MS. HARTMANN: whatever's kind of

23 important to you at the rnoment, does that influence your

24 recollection of that event?

25 PROSPECTIVE JUROR: Sure does.

Page 3l
I you're listening, if you're a juror, you keep in mind
2 that people are in different places seeing the same
3 event, and that event is impacting them in different
4 ways.

5 Just kind of like Mr. Hudgins here
6 watching the birth of his -- Was it granddaughter?
7 PROSPECTIVEJUROR: Grandson.
8 M.s. HARTMANN: Grandson. Same thing that
t happened. Your responsibility will be to listen to each

10 of the witnesses and evaluate them on your own. But
11 just because details may differ, that doesn't in and of
12 itself rnean they're not telling the truth. Does that
13 make sense?

14 PROSPECTTVE ruRORS: Yes.
15 Ms. HARTMANN: can vou all keeo that in

16 mind?

17 PROSPECTIVE JUROR: YeS.

18 MS. HARTMANN: And listen to a witness

19 and give them fair consideration and decide after they

20 testify, okay, is that detail really irnportant? Could

21 that have been because of where they were standing or
22 what was going on with them at a particular time or what

23 was obstructing their view that wasn't obstructing

24 someone else's view?

25 PROSPECTIVE ruROR: SUrE,

I
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MS. HARTMANN: Does it mean if you and,

say, your daughter remernber things just a bit

differently, sorne of the details, does that rnean that

vou didn't see the sarne event?

5 PROSPECTIVE J{-IROR: No.

6 Ms. HARTMANN: Just m€ans that vour

7 perspectives were different?

8 PROSPECTIVE ruROR: Right.

9 MS. HARTMANN: Fair enough. Oftentirnes

l0 in a crirninal case you get the sarne thing. You get

l1 rnultiple people at on€ scene who see sornething happen,

12 and they all agree on what happened generally,

13 Sometimes the details differ, all right,

14 and sornetirnes that's because of the location of the

15 people. Sornetirnes it's because oftheir perspective on

16 what's going on. It depends on what part they're

17 piaying. Does that seem to rnake sense?

18 PROSPECTIVE JUROR: YCS.

19 MS. HARTMANN: So my point in saying this

20 is sornetimes as jurors you will hear from witnesses, and

2l sometirnes the details differ, okay. They saw the same

22 event. Sorne of the details are different, and that

23 doesn't in and of itself mean that they're not telling

24 you the truth.

25 So what I would ask you to do is as

Page

I MS. HARTMANN: Okay. Fair enough. All

2 right. I want to talk to you about part of the law that

3 has to do with intoxication. And the law says that

4 voluntary intoxication is not a defense to criminal

5 behavior.

6 In other words, you can't decide, "We11,

7 gosh, I'm really upset about rny wife leaving tne, and so

8 I'rn going to pop all these pills and I'rn going to go on

9 a rampage and terrorize rny neighborhood," and then turn

10 around and say, "Guess what. I'rn sorry. I took all

11 those pills, and please forgive me, but you can't

12 prosecute me."

13 It doesn't work like that. Voluntary

14 intoxication, whether it's from alcohol or street drugs

15 or prescription drugs, does not excuse criminal

i6 behavior. Okay.

l7 Now, let's see.

18 Ms. Dean, how do you feel about that?

19 PRo.sPEcTrVE JUROR: as different kinds of

20 intoxication?

21 MS. HARTMANN: How do you,feel about the

22 fact that the law says that ifyou voluntarily drink

23 alcohol, you know, get high on heroin, or let's say

24 you're prescribed sornething legally, you have a legal

25 prescription for -- gosh, I can't think of something

J L
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I that you rnight get legally prescribed that rnight make
2 you drowsy and you get in a car.
3 PROSPECTIVE JUROR: ZOIOft.
4 MS. HARTMANN: znloft, okay. Cornpletely
5 legal drug if you get it through a prescription, okay?
6 I'm asking you how you feel about the law that says that
7 you either voluntarily getting intoxicated through

8 alcohol or you get high on street drugs or you take
9 Zoloft and it affects you in such a rnanner that that's

l0 not an excuse or a reason for crirninal behavior.
I I PROSPECIVE JUROR: night. You're still
l2 responsible for your actions.

13 MS. HARTMANN: Do€S that rnake sense to

14 you?

15 PROSPECTIVEJUROR: YeS.

16 Ms. HARTMANN: why? Why do you think the

17 law is that way?

18 PRO.SPECTIVE JUROR; Because once again,

19 we're responsible for our actions. No rnatter what we

20 take, we're still responsible for our actions.

21 MS. HARTMANN: Okay. If it's voluntary.

22 PROSPECTIVE JUROR: Right.

23 MS. HARTMANN: vts. Blauvelt.

24 PROSPECIVE JUROR: slauvelt.

25 Ms. HARTMANN: How do vou feel about the

n a
J J Page

I and then I guess it was Ms. -- was it Ms. Childers that
2 volunteered Zoloft as a possible, I guess, prescription
3 drug?

4 Let's say somebody is taking some type of
5 medication such as Zoloft for a psychiatric condition,
6 whether it's, I don't know, like an anxiety disorder or
7 depression or any one of the number of disorders t}lat a
8 lot of people in this country have. Do you think -- or
9 let me ask you this. How do you feel about sorneone with

10 a condition such as that committing criminal behavior?
I I Do you think they should be held responsible for it?

12 PROSPECTM JIJROR: when I get up in the

13 morning, I'm responsible for everything that I do dwing

14 the day, and I don't think that I'm any betier or any

15 worse than anyone else, so I would hold everyone else to

16 that same level of responsibility.

l'7 MS. HARTMANN: okav. Fair enoueh. And

18 let's see.

19 Mr. Swanson, you're next. How do you

20 feel along those sarne lines?

21 PROSPECTIVE JUROR: I rnore or less agree

22 with him.

23 MS. HARTMANN: Okay. With Mr. Davis?

24 PROSPECTIVE JUROR: You know, you're

25 responsible for what you do, and the way I figure it,

35
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I law that says that you can't use -- voluntary
2 intoxication, whether it's alcohol or street drugs or

3 prescription drugs, can't use that as an excuse. You

4 don't get off for your crirninal behavior.

5 PROSPECTM JUROR: I agree.

6 MS.HARTMANN: Okay. Why?

7 PROSPECTIVE JUROR: TOT thc SAMC TCASON I

8 think that you're responsible for your actions, and if

9 you injure sornebody because of your actions, I think you

10 should be held responsible.

l l M.S. HARTMANN: Okay. And how about you,

12 is it Ms. Mills?

13 PROSPECTIVE JUROR: Yes.

14 MS. HARTMANN: How do you feel about that

15 under the law?

16 PROSPECTIVE JUROR: I believe that a

17 person is responsible for their actions, and....

18 MS. HARTMANN: Is that it?

L9 PROSPECTIVE IUROR: and I believe that

2Q when they rnake that decision to take that drink or take

2l that pill or whatever, they've made that decision.

22 MS. HARTMANN: Okay. All right. And

23 let's see. I'm going to kind of branch off from that to

24 Mr. Davis, and I'rn going to ask you, and I talked a

25 littte bit about -- rnentioned street drugs and alcohol,

Page

1 you're really responsible if you've got either drugs,

2 alcohol, whatever. You've got a weapon and you've got a

3 robbery. You're responsible.

4 There's too many things there, you know,

5 to just sit back and look at it and say, "Well, they

6 were drunk or high, and that made thern do all this

7 other." It takes a lot to go through all of that, all

8 three things.

9 MS. HARTMANN: OkaY. And Mr. Mills,

10 basically the same type of question.

11 PROSPECTIVE JUROR: t'm absolutely in

12 agreement.

13 MS. HARTMANN: How do you feel about, I

14 guess, individuals who rnight have psychiatric

15 conditions, some rnaybe of what I've already mentioned,

16 and there's others out there. How do you feel about

17 those being excuses for any type of criminal behavior?

18 PROSPECIVE JUROR: tt would have to be

19 proved, and that would be something that would be a

20 whole different court case, I would think.

21 MS. HARTMANN: Io what resPect?

22 PROSPECTIVE JUROR: I don't know how it

23 would be a defense, really, in the situation as you have

24 spoken to this point.

25 Ms. HARTMANN: rf I tell You there is no
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t defense in the law having to do with what we're talking
2 about, there isn't a defense out there, a legal defense,
3 okay --

4 PROSPECTIVE JUROR: Then I would agree as
5 we have spoken that you are responsible, and things that
6 are taken, stimulants or what have you, shouldn't be
z allowed to be the reason why you did what you did.
8 MS. HARTMANN: Okay.
9 PROSPECTIVE JUROR: That's my thoughts on

10 it.
I I MS. HARTMANN: Thank you, sir.
12 Ms. Thomas.
13 PROSPECTIVE IUROR: There's no excuse. I
14 don't think there's an excuse for breaking the law.
15 Otherwise anybody could make up an excuse and say,
16 "Well, I was sick" or "The doctor gave me some pills."
17 The doctor should warn you about these drugs.
18 MS. HARTMANN: Okay.
19 PROSPECTIVE JUROR: Wlrether you should
20 get out on the road, whether you should drive.
21 MS. HARTMANN: Okay.
22 Ms. Richardson, any ttroughts on your
23 part?
24 PROSPECTIVE JUROR: Well, if there's a
25 prescription, there's recommendations on the

Page
I MS. HARTMANN: So to you it might be
2 important to hear whether or not it's the first time a
3 person had taken a particular drug, whether it's a
4 stre€t drug or maybe drunk alcohol?
5 pRospECTIvE JURoR: yeah, if they've had
6 cases against thein before, so no prior history.
7 MS. HARTMANN: How would you feel in a
8 situation where raaybe it was tlat person's first time?
9 Do you think that that still excuses them frorn their

10 crirninal behavior?

11 PROSPECTIVE JUROR: No, because I feel if
12 they've done it before, they're held to their actions.

13 MS. HARTMANN: MS. I.emmons. Same
14 question?

15 pRospEcnvE JURoR: r definitely think

16 we're responsible for our own actions, and there should

17 be no excuse at all if they were taking a drug. As far

18 as prescription drugs, you should follow the

l9 recommeirdations.

20 Ms. HARTMANN: tet me ask you, because I

21 noted on your questionnaire that you put, and correct rne

22 if I'rn wrong, but you felt that you might not be able to

23 be fair and irnpartial to both sides. Was that a

24 mistake?

25 pRospEcnvE JURoR: that must have been a
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I prescription. You need to follow the instructions.
2 That's about it. If you choose not to follow those
3 instructions, you're assuming a risk of your actions
4 bottom line.
5 MS. HARTMANN: Do you think people ought
6 to be able to use as an excuse the fact that they were
z drunk or the fact that they were depressed?
8 PROSPECTIVE JUROR: absolutely not.
9 MS. HARTMANN: Or the fact that thev shot

10 heroin?
1l PROSPECTryE JUROR: absolutely not.
12 MS. HARTMANN: Okay. Mr. Wakefield. same
13 question.
14 PROSPECTIVE JUROR: T feel the SAme way
15 he does about it. It's according if you've done it
16 before, if you were under alcohol or prescription pills.
17 It's according how many times you've done it without
18 getting caught for it before (inaudible) --

19 MS. HARTMANN: I'm kind of confused with
20 your answer.
21 PROSPECTIVE JUROR: Well, it's according
22 if they've been caught before doing drugs or doing an
23 offense before. It may be the first time they've taken
24 that drug and it did do something to them to do the
25 offense.
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I rnistake.

2 }.lS. HARTMANN: So ]ou think you can?

3 PROSPECTIVEJUROR: Yes.

4 MS. HARTMANN: And while on that, Ms.

5 Bennett?

6 PROSPECTIVE JUROR: Yes.

7 MS. HARTMANN: You also, I think you put

8 on your questionnaire that you didn't think you could be

9 fair and irnpartial to both sides. Was that a mistake or

l0 was that accurate?

1l PROSPECTIVE JUROR: I think I can be

12 fair.

13 MS. HARTMANN: You think vou could be

14 fair?

15 PROSPECTIVE JURoR: t ilrisread it.

16 MS. HARTMANN: Was that kind of You
l7 misread it?

18 PROSPECTTVE JUROR: YeS.

19 Ms. HARTMANN: Mr. Castillo, you also put

20 that you couldn't be fair and irnpartial. Was that a

21 mistake or was that intentional?

22 PROSPECTIVE JUROR: It was not a mistake.

23 MS. HARTMANN: It --

24 PROSPECIVE JUROR: It was not a mistake.

25 MS. HARTMANN: was not. Okay. Why do
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I you think you can't be fair and Lnpartial?
2 PROSPECTIVE JURoR: Just can't,
3 MS. HARTMANN: Irt rne ask you, do you
4 think you would not be fair to the State or to Mr.
5 Gaines?

6 PROSPECTIVE JURoR: To the State.
7 MS. HARTMANN: Can you tell me why? You
8 don't like prosecutors?

9 PROSPECTMJUROR: No.
l0 (Laughter)

I I MS. HARTMANN: r asked you guys to be
12 honest.

13 PROSPECTIVE JUROR: I don't like the law
l4 either.

15 MS. HARTMANN: you don't like the law

16 either? The law in general or the law having to do with

17 aggravaled robbery?

18 PRoSPECTIVEJUROR; nverything.

19 MS. HARTMANN: So ar€ you telling me that

20 if for some strange reason you ended up over here on the

2I jury, you would not give the State of Texas a fair

22 trial?

23 PROSPECTTVE JUROR: UUh-Uh.

24 MS. HARTMANN: TS thAt NO?

25 PROSPECTIVE JUROR: NO.
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I say that you're kind of on the other side of Mr.
2 Castillo? You would probably give the State of Texas a
3 fair trial, but probably not Mr. Gaines?
4 PROSPECTTVE JUROR: Exactly.
5 Ms. HARTMANN: And I'm sure that Mr.
6 Westfall, Mr. Minick and Mr. Gaines appreciate hearing
7 that. Okay. And that's what's imporlant about this
8 process, folks, is that you all do what Mr. Castillo and
9 Mr. Sides has done, is if there's something that's real

l0 irnportant tlat we need to know about, that you speak up.
I I Okay. Anybody else?
12 Yes, sir, Mr. Swanson?
13 PROSPECTIVE JUROR: r will probably be
14 more partial to the prosecutors because of -- robbery

15 is close to theft, and I've been involved in a lot of

l6 personal theft.

I7 MS. HARTMANN: As a victim?

18 PROSPECTMJUROR: Yes.

19 MS. HARTMANN: Would you -- do you feel

20 that you would not be able to set aside your own prior

21 experiences and be fair and impartial?

22 PROSPECTIVE JUROR: rhat would be hard to

23 answer,

24 Ms. HARTMANN: And unfortunately in this

25 process sometirnes we have to tie you down to yes or no
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I MS. HARTMANN: I have to ask you to speak

2 up, because she needs to take it down in the record.

3 PROSPECTIVE JUROR: all right.

4 MS. HARTMANN: Thank you. I appreciate

5 it. Is there anybody else after the talking that I've

6 been doing here so far thinks after hearing the facts,

7 kind of like Mr. Castillo, that you don't think that

8 you'd be able to be fair and impartial to both sides?

9 Speak up. Raise your hand. And it's okay to feel that

l0 way.

11 Is that Mr. Sides?

12 PROSPECTMJUROR: YgS.

13 MS. HARTMANN: Yes, sir. Can you stand

14 up for rne, please?

15 PROSPECIVE JUROR: I don't bother

16 anybody. I keep to rnyself, and people that get out

l7 there and harm other people, I've got no pity for them.

18 I feel like what they ought to do to people to cut down

19 on crirne over here is treat people the way they do in

20 Japan. You go to the penitentiary over there. That's

21 why the crime rate is so low. You have sornebody frorn

22 yorir farnily come in and feed them. That way if you're a

23 repeat offense, that person that feeds you goes to

24 prison with you the second tirne.

25 MS. HARTMANN: SO I thiNK it'S fAir tO
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1 answers, because we have to rnake a decision. So not to

2 put you on the spot, and I'rn not looking for either

3 answer. Only you can tell me. And I know Mr. Gaines
4 needs to know, and his attorneys, and Mr. Foran and I

5 need to know.
6 PROSPECTTVE JUROR: It's like I said, I

7 think I'd be more partial to the prosecutors.

8 Ms. HARTMANN: okay. If you were to sit

9 as a juror, do you think you would not give Mr. Gaines a

10 fair trial?
11 PROSPECTIVE JUROR: Uh --

12 MS. HARTMANN: And onlv vou know the

13 answer to that.

14 PROSPECTIVE JUROR: I don't think so.

15 MS. HARTMANN: Okay. I appreciate your

16 candor. Anybodyelse?

17 Is that Mr. Gates?

18 PROSPECTIVEJUROR: IWOUIdbCVCT

19 biased against the State in this case.

20 MS. HARTMANN: You don't like prosecutors

21 either?

22 PROSPECTIVE JURORS: itnaudible) In this

23 cas€, you're talking about attempted robbery. There's

24 no law for attempted robbery because there was no

25 robbery that occurred, and all we have is eye witnesses

BARTON RAY GAINES Condenseltru voLuME 2

KAY MILLER, CERTIFIED SHORTHAND REPORTER Page 41 - Page 44



Page 45
I and no weapon or no other physical evidence other than
2 the threat to life?

3 MS. HARTMANN: well, what I've done is
4 I've gone over certain parts of the law. I'm not
5 telling you what the facts are in this case. Okay. In
6 an aggravated robbery there is a robbery that takes
7 place. What I was talking about earlier is we don't
8 have to prove a completed theft.
9 PROSPECTIVE JUROR: I don't really agree

l0 if sornebody attempts to take sornething.
I I MS. HARTMANN: And even if they use a
12 gun, you don't think that that's a crime?
13 PROSPECIVE JUROR: I couldn't get a
14 verdict with just eye witnesses.
15 MS. HARTMANN: okay. Fair enough. Okay.
16 Does anyone feel the sarxe way Mr. Gates does? He's kind
17 of brought up the whole eye witness thing. And there's
18 sorne people that are very uncomfortable with eye
19 witnesses. All right. Anybody else feel the same way
20 Mr. Gates does?

2l And that is Ms. Samarripa?
22 PROSPECIVE JUROR: Back in, let rne see,
23 '93,'94,I used to work at a gas station in Granbury,
24 and I got robbed, it was around noon, and I tried to
25 gle his face and everything to the police. It even
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I for what he did.
2 MS. HARTMANN; Okay. And I guess I'm
3 back to my question. Could you set aside your personal
4 experience, and if you are selected to be ajuror, could
5 you be fair and impartial to both sides in this case?
6 PROSPECTIVE JUROR: well, I would be rnore
7 towards the prosecutor than the defense.
8 MS. HARTMANN: Okay. I think I
9 understand. You're saying that you would probably not

10 be able to give the Defendant a fair trial?
1I PROSPECIVE JURoR: No. Because I --

12 M.S. HARTMANN: That's fine. That's fine.
13 This is what this whole process is for, okay. And
14 that's fine. I appreciate your letting me know that.
15 Mr. -- is it Fauble, did I pronounce that correctly?
16 PROSPECTIVE ruROR: YES,

17 MS. HARTMANN; yes, sir?

l8 PRospEcnvE JURoR: vy brother worked at

19 a convenience store, and he was robbed, and they put a

20 gun to his head, and he said he thought he was going to

2I be dead, but they didn't shoot him.
22 Ms. HARTMANN: Do you think that would be

23 threatened or placed him in fear of imminent bodily
24 injury or deat}t?

25 PROSPECTTVEJUROR: Y€S.
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I come out on the news and everything, and they still
2 haven't, you know -- and he put a gun, and I got really
: scared. So I believe that -- I want to say that if
+ this man did the same thing, but I don't know, but if
5 you do that, you need to pay.
6 MS. HARTMANN: And let me just ask you
z this. You've told us a personal experience that you had
s involving, I guess, someone coming in and putting a gun
9 in your face, right?

l0 PROSPECTryE JUROR: Uh-huh.
l1 MS. HARTMANN: Would you be able to set
12 that experience aside and listen to the facts in this
l3 particular case and do what's right for this case as
14 opposed to letting your prior incident influence you?
15 kt me ask it again.
16 PROSPECTIVE JUROR: tto. I did
l7 understand.
18 MS.HARTMANN: Okay.
19 PROSPECTIVE JUROR: I mean the person
20 that does that, there's always a reason, either they
21 don't have any money, bills or d*gs. And why instead
22 of getting a job, they want to do it the easier way, go
23 to a store, rob somebody with a gun, and I don't think
2q that's right. I don't know exactly what this man did.
25 I mean, it's bad. But if he did wrong, he needs to pay
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I MS. HARTMANN: WeTe --

2 PROSPECTIVE JUROR: t think I would be
3 more towards the State than the Defendant.
4 MS. HARTMANN: Well, let me ask you this.
5 This Defendant wasn't involved in that situation. was
6 he?
7 PROSPECTTVE JUROR: NOt thAt I KNOW Of.
8 MS. HARTMANN: Rnd this was vour brother.
l right?

10 PROSPECTIVE JUROR: Uh-huh.
l1 MS.HARTMANN: Notyou?
12 PROSPECTIVE IUROR: Not me.
13 MS. HARTMANN: You don't have any reason
t+ to believe that Mr. Gaines was even involved in that.
rs right?
16 PROSPECTryE IURoR: Right.
r7 MS. HARTMANN: Do you ttrink it's fair
18 that people should be judged strictly on their own
tg behavior and not what somebody else has done?
20 PROSPECTIVE IUROR: Right.

2l MS. HARTMANN: Do you think it's fair --

zz would it be fair of you to take out any type of
23 animosity or anger against that person that threatened

24 yo:ur brother against Mr, Gaines?
25 PROSPECTIVE IUROR: No.
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I MS. HARTMANN: all you would be asked to
z do if you were a juror in this case is would be to sit
3 and listen to the facts and do what was appropriate for
q this particular case.
5 PROSPECTIVE JUROR: Right.
6 MS. HARTMANN: Do you think vou could do
? that?
8 PROSPECTIVE JUROR: Yes.
9 MS. HARTMANN: you can set aside what

l0 happened to your brother as a completely separate
I I incident?
12 PROSPECTryE JUROR: T thinK so.
13 MS. HARTMANN: Is that yes or no?
14 PROSPECTIVE JUROR: Yes.
15 MS. HARTMANN: Thank you, sir. Anybody
t0 else? No hands? Let me ask, I'm going to go along the
17 line here, and I got to Ms. Lemmons, and I've already
18 talked to Mr. McCollom a little bit. I,et me ask Mr.
19 McCollom, first you and Mrs. Blankenship, that's a big
20 surprise I'm coming to you next. Let me ask you this.
2t Do you think the State gets to pick their witnesses? Do
22 Mr. Foran and I get to go out and pick out who we want
23 to be our witnesses in our case?
24 PROSPECTIVE JUROR: Do I think you do?
25 MS. HARTMANN: Do you think we get to do

Page5 l
an example. There are cases involving gangs t}lat are
tried in this courthouse, gang mernbers who shoot or hurt
other gang rnembers, okay.

So oftentimes the State of Texas will be
trying a case where the Defendant on trial is a gang
rnember and the victim who is coming in and testifying
might be a gang mernber. Okay. So my point is sometimes
we have people that are victims that are doctors or
ministers or teachers or nlrrses or hornemakers, okay?

And sometirnes we have victims who ars
probably not people that you would personally associate
with or rnight want your family members to personally

associate with. Does that rnake sense?

PROSPECTTVE JURORS: Yes.

MS. HARTMANN: What I'm going to ask you

is do you think that everybody in this county, if they

are a victirn, deserves to get a fair shake frorn a jury?

PROSPECTIVE JURORS: Yes.

MS. HARTMANN: Do you think that maybe

even someone you can't relate to because they talk

different frorn you or they dress different from you or
they went to different schools or they live different

life styles, do you think they're deserving of equal

protection under the law?

PROSPECTIVE JURORS: YeS.
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I that?
2 PROSPECTTVE JUROR: I WOUIdN'I KNOW,

3 MS. HARTMANN: What do you think, Ms.

4 Blankenship?

5 pRospEcrIVE JURoR: I don't know that

6 much about how the court works is what I'm telling you.

7 M.S, HARTMANN: OKAY.

8 Ms. Blankanship?

9 PROSPECTIVE JUROR: lt's called padding

l0 the jury No, I don't think you do.

11 MS. HARTMANN: Why not?

12 PROSPECTIVE JUROR: Because yourjob's

l3 injeopardy and your integrity.

14 MS. HARTMANN: Well, I think I'm not

15 asking the question correctly. Generally when an

l6 offense happens the State of Texas isn't there,

17 obviously. And so when a case gets brought to our

l8 office, the people that are involved have already been

19 established, okay, who is the victim, who the witnesses

20 are. Offenses take place all over Tarrant County in

2l different parts of town, different neighborhoods, okay.
22 And we take victirns as we say find thern,

23 okay, even if they have unattractive personalities.

24 Sometimes you have cases, and this is not in any way

25 related to this case, but I'm throwing it out there as
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I MS. HARTMANN: Anybody who feels that

2 rnaybe some people have rnore worth in the cornmunity than

3 others and we should care more about them being victims

4 than other people?

5 PROSPECIVE JURORS: No.

6 MS. HARTMANN: Mr. Davis, how do you feel

7 about that? Is it okay with you if the State -- that we

8 try cases with all sorts of different types of victims?

9 PROSPECTIVEJUROR: Of course. That's

10 basically what it's supposed to be about.

It MS. HARTMANN: OkaY.

12 Ms. -- is it VanCleve?

13 PROSPECTIVEJUROR: Uh-huh.

14 MS. HARTMANN: Do ]ou think we get to

15 pick and choose who or pick the victims or witnesses who

16 see things happen?

17 PROSPECTM JUROR: wo, I don't think so.

18 MS. HARTMANN: All right. What I want to

19 ask you is if, and I want to ask this ofeach ofyou, if

20 you are selected to be ajuror in that case, can you

21 give fair consideration to each witness' testimony even

22 if you might find thern personally distasteful to you?

23 PROSPECTIVEJUROR: Yes.

24 MS. HARTMANN: Maybe you don't like the

25 way they dress or maybe you don't like the way they talk
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or maybe it becomes obvious that they live a type of
life that you would never live, but would you give fair
consideration in listening to what they have to say
before you make a judgment?

PROSPECTryE JURoR: Yes.
MS. HARTMANN: In other words, not make a

snap judgment, "This person doesn't talk educated, so
I'm not going to believe a word out of their mouth just
because of that." That wouldn't be fair, would it?

PROSPECTIVE JUROR: No.
MS. HARTMANN: Okay. Can everyone do

that, give fair consideration to each witness'
testimony?

PROSPECTIVE JUROR: Yes.
MS. HARTMANN: Anybody who cannot?

Anyone who feels uncomfortable?
Ms. Bolt, can you do that?
PROSPECTryE JUROR: YeS.
MS. HARTMANN: And Ms. Fenn?
PROSPECTIVE JUROR: Yes.
MS. HARTMANN: And Ms. Bennett?
PROSPECTIVE JUROR: Yes,
MS. HARTMANN: And Mr. Carillo?
PROSPECTIVE JUROR: Yes.
MS. HARTMANN: W. Matheson?
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case?

PROSPECTIVE JUROR: Criminal.
MS.IIARTMANN: On whose side did vou

appear on behalf of?
PROSPECTryE JUROR: The prosecution.
MS. HARTMANN: What type of case, do you

remember?
PROSPECTIVE JUROR: It was a murder case.
MS. HARTMANN: Murder case, all right.

Was it here in Tarrant County or another county?
PROSPECTIVE JUROR: Another county.
MS. HARTMANN: Anything about that that

would prevent you ftom being fair and impartial in this
case?

PROSPECTIVE IUROR: No, I don'I thinK so.
MS. HARTMANN: When you testified, were

you prepared?
PROSPECTIVEJUROR: No.
MS. HARTMANN: They didn't meet with you

prior to --

PROSPECTryE JUROR: No.
MS. HARTMANN: Do you think it would have

helped yorr if you had been met with prior to?
PROSPECTryE JUROR: erobably.
MS. HARTMANN: Would it kind of help to

l l

l 2

I J

1 4

l 5

_to

t 7
1 8

1 9

20
a l
z t

Z J

24

25

Page 54
I PROSPECTryE JUROR: Yes.
2 MS. HARTMANN: Okay. Great. One final
3 thing before I move on to talk with you about the
a punishment range involved, and that is witness
S preparation, and I notice that on these questionnaires a
6 number of you have been witnesses before. Raise your
z hand if you've been a witness. I've got at least tfuee
8 people, four people, five people, six people. Okay.
9 Over here hold your hand up again.

l0 Is it Ms. Long?
11 PROSPECTIVE IUROR; Uh-huh.
12 MS. HARTMANN: Can you tell me what you
13 were a witness in, what type of situation?
14 PROSPECTIVE JUROR: It's been for
15 business purposes.
16 MS. HARTMANN: Was it in a courtroom?
17 PROSPECTIVE JUROR: One was in a
18 courtroom and the others were just a small room. There
19 was a judge present.
20 MS. HARTMANN: Let me intemrpt. Who
2t here has been a witness in a courtroom setting, like
22 under -- maybe in front of a jury?

ZJ

z1

25

Mr. -- is it Hodges?
PROSPECTIVE JUROR: YES.

MS. HARTMANN: Was it a criminal or civil

Page

I lessen the nervousness or fsar?

2 PROSPECTM ruROR: Yes.

3 MS. HARTMANN: Was it nerve-rackins to

a testify?

5 PRosPEcrtvE JUROR: ves. it was.

6 MS. HARTMANN: Walking into a room,

7 everyone's looking at you, they swear you to tell the

8 truth?

9 PROSPECTTVE ruROR: YES.

l0 Ms. HARTMA]w: Oftentimes in cases in

11 which the attorneys are doing theirjob, both sides, if

12 they're going to be putting on witnesses, and let me

13 just say here that the defense is under no obligation to

14 present any evidence at all, but they can if they want

15 to.

16 Many times obviously the State does, but

17 if the defense is going to present witnesses, they will

18 do this too. We will rneet with our witnesses and try

19 and tell them what's going to happen, who is going to be

20 in the courtroorn, where those people are going to be,

2l what is their job. Oftentimes we tell little kids,

22 "There's going to be three policemen in there to make

23 sure everybody minds their rnanners."

24 We tell them where we 're going to sit.

25 Okay. Many people have never been in a courhoom
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I 

t before, and it's not unusual, and we are only doing our
I Z job if we bring witnesses in ahead of tirne to tell them,t -
| 3 "Look, you're a witness. You're going to be coming on

+ this date. These are the people that are going to be in
5 the courtroom. These are the people that are going to
6 be asking you the questions, and we're going to be
7 focusing on this particular day in your life.', Does
8 that seem reasonable?

9 PROSPECTM ruRORS: yes.

10 MS. HARTMANN: Does it is seem fair to do
I I it that way?

12 PROSPECTIVE ruRoRS: YeS.
13 MS. HARTMANN: And I thinK what Mr.
14 Hodges said was that wasn't done with him, but he thinks
15 he may have felt a little bit rnore comfortable and rnaybe
16 less apprehensive about what the whole process was. Is
17 that fair? Is that yes?

18 PROSPECTIVE ruROR: Yes.

19 MS. HARTMANN: rs there anyone here who
20 feels that's irnproper, that they would think that that's
2l coaching or trying to tell the witness what to say?
22 Sometiures you'll hear attorneys say how rnany times did
23 you meet with the prosecution or how many times did you

24 meet with the defense attorney, and there's nothing bad
25 about that.

Page 59
the Defendant, and not his family or not her family is
responsible for that fine. Only the Defendant
themselves.

I will tell you that generally the State
ofTexas does not ask ajury to give a fine. That fine,
if it's assessed, does not go to a victim. Does not go
to this office. It goes into the general coffers of the
State of Texas, okay.

So I know this sounds like, "I'll

remember this," but I guarantee you if we get to that
stage, tlrere's going to be a question, and you're going
to wonder, so please, please pay attention because this
is stuff that seems to be rather important to you all in
the situation when it comes up.

Not less than five years nor more than 99
years or life and a fine of rnro to $10,000. 99 years
or life is basically the same thing for a jury's
purpose. That is set up by the legislature, people down
in Austin. I don't decide that. Mr. Foran doesn't
decide that. The Judge doesn't decide that. The
legislators have said, "This is the range we're going to
give a jury to work with." Why do you think there's
such a big range?

Mr. Matheson?
PROSPECTIVE JUROR: Because it depends on

l 0

l l

t2
1 3
l 4

1 5

1 6

t'l
1 8
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Page
I There's nothing secretive, awful. That's

2 a normal practice, and that's done to help witnesses be

3 prepared to come into court in a situation that they're

4 not farniliar with. Does that seem fair if you have --

5 PROSPECTMJUROR: Yes.

6 MS. HARTMANN: rinally, I'11 talk to you

7 about punislunent. The punishment range for aggravated

8 robbery is not less than five years nor more than 99

9 years or life, okay, and listen up, folks. Because this

10 information is being given to you at the end of my
11 little spiel, which means that a lot of you have kind of
12 drifted off, gotten used to my voice, you're tired of
13 sitting on those benches, you want to know when I'rn
14 going to shut up, and so you don't pay attention.

15 And so what happens is 12 of you will end
16 up on this jury. And if we get to a punishment phase,

17 you'll go back to that jury room, and I guarantee you

l8 you're going to want to know this information. And you

19 know how I know that? Because I've been doing this for

20 a long time, and we get notes sent out from jurors

2l asking, "What's the difference between 99 years or

22 life?" There is no difference for you all.

23 Okay. Rernember that. There is no

24 difference. We get notes sent out, "Who pays the fine
25 if we assess a fine?" If a fine is assessed in a case.
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the seventy and the situation.

MS. HARTMANN: Bingo. Exactly. Did

everyone hear Mr. Matheson? There's this big range

because the legislators knows that there are many

different ways an aggravated robbery can occw. And not

only are there different ways that it can occur, but the

people who commit aggravated robberies rnay have

absolutely no history. They may have prior criminal

history or bad acts, okay. Every situation is

different. Does that make sense?

PROSPECTIVE JUROR.S: YeS.

Ms. HARTMANN: And they want to make sure

that the people who actually are hearing the specific

facts ofthe case could have that entire range to work

with, okay? Now, under special circumstances a jury can

recommend to the Judge that probation be given to a

p€rson who's been convicted of aggravated robbery, but

certain things have to happen. A11 right?

What are those certain things? The first

thing that happam in a punishrnant situation is thejury

goes back and they take that five to 99 year range and

they decide what is appropriate, okay? They will come

to an agreement, all 12, about what number of years is

appropriate for this Defendant and these facts, okay,

and their history or lack of history.
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I Okay. The first thing that's done is you
2 decide in a case, whatever that case is, what the
3 appropriate punishment nurnber is for penitentiary. With
4 tne?

5
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PROSPECTIVE ruRORS: Yes.

MS. HARTMANN: Second thing. The
Defendant in a case, not necessarily this case, but a
Defendant has to prove and the jury has to believe that
that Defendant has never before been convicted of a
felony offanse in this state, any other state, or the
federal system. Okay.

So the first thing the jury sets, an

appropriate nunber of years. Second thing, they look to

see, has the Defendant proven never before been
convicted of a felony. Third thing, if the nurnber of
years that's been set -- first thing. That's the first

thing, you set the nurnber of years. If that number of
years is five, six, seven, eight, nine or ten, ten years

or less, okay, than you can decide whether or not the

Defendant is worthy of probation.

Doesn't lnean you have to give it. It
puts it into your lap so to speak to decide does this

particular case, does this particular Defendant deserve

probation. Okay? Set the number of years, whatever's

appropriak, and rnaybe, rnaybe in a particular case 30

Page 63
MS. HARTMANN: Seems pretty simple so

far, right?

PROSPECTIVE JURORS: yes.

MS. HARTMANN: No oners going to have any
questions if we get to that point, are they? Okay.
What I now need to determine is, not knowing any facts,
you know what the law is, you know what ths range of
punislunatt is, okay. You don't know any facts, all
right, you don't know anything.

If you're a juror in a case, you don't
know anything at this point about theh history or lack
of history. You don't know any facts of tlre case. So
you don't know what the appropriate punishment might be,
correct?

PROSPECNVE JURORS: Correct.

MS. HARTMANN: Is it only fair that you

keep that entire range of punishment open and available

to you until you hear those facts?

PROSPECTIVE JURORS: Yes.

MS. HARTMANN: would it be fair to
prejudge a particular Defendant just based upon the

charge?

PROSPECTIVE JURORS: No.

MS. HARTMANN: In this case, aggravated

robberv?
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I years is appropriate, and you don't even get to this,
z okay.
3 It's only if the appropriate number of
4 years in your mind is five, six, seven, eight, nine or
5 ten years, and then thejury, ifthey think it's
6 merited, if they think the Defendant's worthy of it, can
7 recorrrfiiend probation. Did I lose anybody?
8 PROSPECTIVE JURORS: No.
9 MS. HARTMANN: It gets real confusing and

to people get back to a jury room during punishment and
t t they forget and they have questions. Okay. First thing
t2 you do is do what?
13 PROSPECTIVE JUROR: Number of years.
14 MS. HARTMANN: Number of years that's
15 appropriate for that particular case and Defendant.
16 Second of all, did the Defendant prove that he's never
l7 before been convicted of a felony? Is the number that's
18 been picked by the jury is even within the target range
19 of probation consideration? Is it ten years or less?
20 And finally, if it is, does this particular Defendant in
2l the case merit the giving of probation? Everyone with
22 me?
23 PROSPECTIVE IURORS: Yes.
24 MS. HARTMANN: An! euestions so far?
25 PROSPECTIVE JURORS: No.

Page 64
I PROSPECTIVEJURORS: No.
2 MS. HARTMANN: Okay. Sometimes we have

r people who say, like in a murder case, "Ms. Hartrnann,
4 I'm sorry, this is a murder case. I don't care what the

s facts are. I would never probate someone for murder.

6 Okay. I don't care. I don't care. I don't know the

z facts of the case, but I'm not going to do it."

8 And what I have to say is there are
g different ways that offenses can happen, and let me give

l0 you an example. Y'all seem to be pretty on board. But

tl I bet you when Mr. Westfall gets up here there's going

tz to be people say, "You know what, I've been looking at

13 what Ms. Hartmann had up there, and I don't think I
tc could consider five years or I don't think I could
15 consider probation. I'm sorry. I don't care what the

16 facts are."
r7 This is why I'm going to elaborate, okay?
l8 Let's say you have a murder case in two different

t9 courtrooms. In one courtroom -- by the way, murder is

20 intentionally taking the life of anotlrer human being.

21 Let's say in one courtroom *rc man's on trial.

22 He's taken out insurance on his wife and

23 he's got his girlfriend on the side, and he kills her.

z+ They collect the inswance money and they're going to

25 run off to Hawaii, and he's charged with murder.
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I Probably insurance fraud too, but let's stick with
2 rnurder.

3 In the neighboring courtroom you have an
4 older person, let's say an older man that's on trial,
5 and the jury hears in that case that his wife had cancer
6 and that she was in the hospital and she was on
7 rnedication and rnedicai aid that was keeping her alive.
8 And they had rnade a pact when they first got married
9 that if either one of them ever ended up in a situation

l0 like that, that the other person would not let them

l1 linger and suffer.

12 Okay. So in that courtroom the man is
13 tried because he pulls out, let's say, all the tubing,

14 and she's not getting the rnedical aid she needs, and she
15 passes away. Okay? So you've got two courtroorns where
16 rnurder's being tried. Do you think, and I'm not going

l7 to ask what you would give as punislunent, but do you

18 think that the punishrnent in each case might be

19 different from the other?

20 PROSPECTTVE JURORS: Yes.

21 MS. HARTMANN: Does tlat kind of help you

22 understand that there are different fact situations?

23 You rnight have the same charged offense, but there are

24 different facts involved, and people who commit offenses

25 sometirnes have historv. and sometimes they don't have

Page 67
PROSPECTIVE JUROR: T have been in the

situation. My wife's secretary/bookkeeper ember.zled
from her, and she was put on probation, a felony
conviction, asked to make restitution, doesn't have it.

MS.HARTMANN: Okay.
PROSPECTIVE JUROR: Probation deparffnent

doesn't take care of it. No matter what you do, you
can't do anyttring about it as a victim. So as far as
I'm concerned, probation doesn't work.

MS. HARTMANN: Okay. Are you saying

I
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1l probation doesn't work for anybody or just for that one
12 person?
13 PROSPECTIVEJUROR: Foranybody. The
14 probation departrnent cannot control it. They say they
15 can't do anything, and for that reason, I'm against it.
16 MS. HARTMANN: Okay. So you would not be
17 able to give fair consideration to the entire range of
18 punishment?
19 PROSPECTrVE IUROR: Exactly.
20 MS. HARTMANN: Thank you, sir. Second
2l row here to my left. Can you all give fair
22 consideration, keep that entire range open? I'm not
23 asking you would you give probation or would you give
24 life. I'm asking you to wait and listen and hear the
25 evidence. Can you do that?

Page 66

I anything.

2 And those are things you can take into

3 consideration, and that's why it's so important that you

4 be able to say, "Ms. Hartmann, Mr. Foran, Mr. Gaines,

5 Mr. Minick, Mr. Westfall, I don't know any facts yet, so

6 I'm going to keep that entire range of punislrment open

7 to me until I hear the evidence, okay, whether it's five

8 years probation up to life in prison. I'rn going to keep

9 it open and I'rn going to wait and see and hear what's

l0 presented to me." Can you all do that?

ll PROSPECTIVEJURORS: YeS.

12 M.s. HARTMANN: Take it bv rows. This

13 first row here?

14 PROSPECTIVE JUROR: Yes.

15 MS. HARTMANN: I'v€ got a head shaking on

16 Mr. Rider. Yes. sir?

l7 PROSPECTIVE JUROR: Yes, ma'am.

18 MS. HARTMANN: Tell me what You're

l9 thinking.

20 PROSPECTIVE JUROR: NO ChANCC fOr

21 probation as far as I'rn concemed.

22 MS. HARTMANN: You don't know any facts.

23 PROSPECTIVE JUROR: Don't know any facts.

24 MS. HARTMANN: You're one of those

25 people --

Page
I PROSPECTIVE JURORS: YCS.

2 MS. HARTMANN: fhird row here, can you

3 all do that?

4 PROSPECTM JIJRORS: Yes.

5 MS. HARTMANN: Fourth row?

6 PROSPECTIVE JURORS: Yes.

7 MS. HARTMANN: And last row back here?

8 PROSPECTryE JURORS: Yes.

9 MS. HARTMANN: I haven't talked with any

10 ofyou guys. Do you all have any questions for rre at

11 this point? Is it because I haven't talked to you?

12 Okay. Middle section over here, front row. Can you all

13 keep the entire range of punislnnart available and open

14 to you and wait and listen to the facts of the case

15 before you rnake any decisions?

16 PRO.SPECTTVE ruRORS: YCS.

I7 MS. HARTMANN: Pirst rOW?

18 PRosPEcrIvE JUROR: Better take me out on

19 that too, because I would not give probation because rny

20 background is police work.

21 MS. HARTMANN: cannot give fair

22 consideration to the entire range?

23 PROSPECTIVE JUROR: rrobably would have a

24 tough tirne of it.

25 Ms. HARTMANN: and again this is one of

68

BARTON RAY GAINES Condenseltru VOLTJME 2

KAY MILLER, CERTIFIED SHORTHAND REPORTER Page 65 - Page 68



I page 69
I those committal questions. I need a yes or no.
2 PROSPECTIVE JURoR: Yes. I would have a
3 tough time with it.
4 MS. HARTMANN: Fair enough. Second row,
5 can you give fair consideration, entire range?
6 PROSPECTTVE JUROR: Yes.
7 ll4s. HARTMANN: Wait and listen to all the
8 facts?
9 PROSPECTIVE JURORS: yes.

10 MS. HARTMANN: Is that yes?
l1 PROSPECTryE JURORS: Yes.
12 MS. HARTMANN: Third row?
13 PROSPECTIVE JURORS: Yes.
14 MS. HARTMANN: And Mr. Castillo, we've
15 already talked about some ofyour concerns?
16 PROSPECTIVEJUROR: Uh-huh.
17 MS. HARTMANN: Last row back here?
18 PROSPECTryE JUROR: No.
19 MS. HARTMANN: And that was Mr. Rogers?
20 PROSPECTIVE JUROR: Yes, ma'am.
2l MS. HARTMANN: Could you please stand?
22 Could you tell me what you're thinking?
23 PROSPECTIVE IUROR: after 28 years in law
24 enforcement, I've never seen it work yet.
25 MS. HARTMANN: That's your opinion?

page
I MS.HARTMANN: Okay.
2 pRospEcnvE JURoR: t can't imagine any
3 facts that would justify.

4 MS. HARTMANN: and you would agree with
5 rne that there's a lot of different ways things can
6 happen and can come about?

7 PROSPECTIVE JUROR: Right.
8 MS. HARTMANN: Maybe shoplifting, someone
9 who did it to feed kids or sonleone who does it to feed

10 their drug habit?

1l PROSPECTIVEJUROR: nobbervwouldbea
12 hard one to see it.

13 MS. HARTMANN: Thank you for your input.
14 Anybody else? Can everybody here other than the t}ree
15 gentlemen I've spoken with give fair consideration to

16 keep that entire range available to you?

17 PROSPECTIVE ruRoR: YcS.

18 MS. HARTMANN: Any questions for me, and
19 I'm getting ready to sit down, and I know you'll be

20 pretty excited to hear that. I'm going to close with

21 one final question. Sometimes there's information that
22 you have that you think, "You know what, they would

23 probably would want to know this, but they haven't asked

24 the right question."

25 Is there anybody out there that has some

7 1
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1 PROSPECTIVE JUROR: Yes, ma'am.
2 MS. HARTMANN: Can everlbody else on the
r back row give fair consideration to the entire range?
4 PROSPECTIVE JURORS: Yes.
5 MS. HARTMANN: AS a precaution, can you
6 keep the entire range of punishment open and available
7 to you, and wait and consider the facts if you're
g selected as a juror?

9 PROSPECTIVE JURORS: YCS.
10 MS. HARTMANN: And I know, Mr. Sides, I
1l know what your position is.
12 And Mr. Gates?
13 PROSPECTIVE JUROR: Right.
14 MS. HARTMANN: Aside from the two of you

t5 gentlemen, everybody else over here?
16 PROSPECTIVE JUROR: t think I would have
17 a hard time --

18 THE COURT REPORTER: I can't hear you.
19 PROSPECTryE JUROR: I'm sorry.
20 MS. HARTMANN: Mr. Keathley, number 53.
2I PROSPECTIVE JUROR: I was with state
zz probation for 72 years and the federal system for 20
23 years, and the last 12 years I've been a crime
24 investigator, and I'd have a hard time giving
25 consideration for probation.

Page72
I information or thoughts or feelings or opinions about
z something that you feel we need to know about, and we
3 just haven't asked or I haven't asked you the right
4 question yet?
5 Yes? And that is -- is it Ms. Brown?
6 PROSPECTIVE JUROR: 29. Marack.

7 MS. HARTMANN: Ms. Marack.

8 PROSPECTTVE JUROR: Yes. I wAS hEld At

9 gun point about -- it's been about five or six years.
t0 Mine didn't go to trial because he stole my vehicle,
11 went to San Antonio and held up a couple of banks and
12 they caught him there. I'm fine with this. I think I
13 can be fair. Everything would be fine, but I thought I
t4 would let you know.
15 MS. HARTMANN: And I know both sides
t6 appreciate hearing that. Would you be able to set that
17 aside and be fair and impartial to bottr sides?
18 PROSPECTIVE IUROR: Yes, absolutely.
19 MS. HARTMAI{N: Thank you.
20 Ms. Armstrong, I haven't talked to you at

zl all, have I?
22 PROSPECTIVE JUROR: No.
23 MS. HARTMANN: An/ Questions for me?
24 PROSPECTryE JUROR: No.
25 MS. HARTMANN: Ms. Taylor?
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page
I PROSPECTTVE JUROR: No questions.

2 Everything's fine.
3 MS. HARTMANN: any opinions on what we've
4 talked about?

5 PROSPECIVE JUROR: you're responsible

6 for what you do. I do believe that.

7 MS. HARTMANN: H&Ve you leamed anything
8 today?

9 PROSPECTIVE JUROR: YeS.

l0 MS. HARTMANN: Good, I'm glad. My
I I partner has slipped rne a note. Could I have just one
12 rnoment, Your Honor?

13 (Brief pause)

14 MS. HARTMANN: All right. Anybody have

15 any questions for me? Speak now. All right. I
16 appreciate your time and your attention and your candor,
17 and I look forward to presenting this case to you on
18 behalf of the citizens of Tarrant County to the 12 of
19 you who end up over here in the more comfortable seats.
20 Thank you.

2l THE COURT: trt's take a 15 rninute break.
22 That will be until ten minuks after 3:00. Please don't

23 discuss this case or these procedures with anyone while

24 you are on the break. We'lI see you back outside the

25 courtroorn door in 15 rninutes.

73 Page
I PROSPECTIVE JURORST No.
2 MR. WESTFALL: Any of you recognize the
3 prosecutors?

4 PROSPECTIVEJURORS: No.

5 MR. wESTFALL: rhis is Bart Gaines. Bart
6 Gaines is 20 years old. He grcw up basically in
7 Crowley, Texas. Cheyenne and I represent Bart here in

8 this case. Do any of y'all recognize Bart?

9 PROSPECTIVE JURORS: No.

10 MR. wESTFALL: sart Gaines has already

1l pled guilty to two cases of aggravated robbery, robbery
12 with a gun, to Judge Gill, and the 12 people who come
13 over here and sit, that's the first thing they're going

14 to hear after the Judge gives his instructions is Bart
15 Gaines, my cliort here, will plead guilty to two

16 separate indictments of aggravated robbery, robbery with

17 agun, to the jury.

18 And then we are going to go on with what
19 is called a punistunent case. And in a punistment case

20 all that is decided is what is the proper punishment in

21 this case. So that is essentially what I'tr going to

22 talk to y'all about, is the punistunent case, the range

23 of punishment, and certain constitutional rights that

24 attach to that. There's not a presumption of innocence

25 in a punishmant case. Y'all heard of a presumption of

/ )
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I (Jury panel not present)
2 (Short recess)
3 (Open court, Defendant present, jury

4 panel not present)
5 THE COURT: Are both sides ready to bring
o the venire back in?
I MS. HARTMANN: State's ready.
8 MR. WESTFALL: Defense is ready. Your
9 Honor.

l0 (Jury panel present)
11 THE COURT: Defense may proceed,
12 VOIR DIRE EXAMINATION BY MR. WESTFALL
13 MR. WESTFALL: Thank you, Your Honor.
14 Good afternoon again.
15 PROSPECTIVE JURORS: Hi.
16 MR. WESTFALL: I am Greg Westfall. I'm a
1"/ criminal defense lawyer in private practice here in Fort
18 Worth. This is all I do is criminal trial law. and I've
t9 been doing this for about eight years.
20 Cheyenne Minick is another lawyer who all
2t he does is criminal defense as well. He works in the
22 same building with me, and we're going to be trying this
23 case together. Does any of y'all, having had a chance
z+ to sit and look at us for a while, does anyone recognize
25 any one ofus?
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innocence?

PROSPECTIVE JURORS: Yes.

MR. WESTFALL: In the guilt-innocence

case a person is presurned innocent until the State

proves its case beyond a reasonable doubt. So usually

in a voir dire I would ask when you walked in and you

looked at Bart, did you wonder in your mind, "What did

he do?" Well, you know what he did. He committed armed

robbery, and that's what I want to talk to you all

about.

And I arn dreadfully afraid that, you

know, to have him plead guilty to this type of offense

to 12 people, and I'm very concemed about him getting a

fair trial, and that's why I want to second what she

said earlier about let's talk, okay.. Let's talk, and

let's look deep inside ourselves.

And there's certain of y'all with

experiences, and I'rn going to talk to each one of y'all,

and see if that's something that might affect the

verdict you rander in this case, which the only verdict

is either going to have a nurnber of years and/or a fine

and whether or not the Judge should give probation, and

that's it.

What it means to be on a jury. You know,

every day in this courthouse there's civil juries,
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I there's criminal juries, there's car wreck juries,
2 there's business tort juries, and then on the criminal
: side there's oWtjuries, there's murder juries, there's
+ capital murder juries. There's a jury for virtually
5 anything you can imagine every day in this courthouse.
6 What this j,rry is is a jury for Bart
z Gaines and a jury for the State of Texas, but in this
8 case the State of Texas versus Bart Gaines where he is
9 going to plead guilty to armed robbery.

l0 And Mr. Wakefield?
ll PROSPECTIVEIUROR: Yes.
12 MR. WESTFALL: Would you agree with me
13 that it's your civic duty to be on a jury?
14 PROSPECTryE JUROR: Yes.
15 MR. WESTFALL: Why do you think that is?
16 PROSPECTryE JUROR; To give a fair and
17 honest trial to someone you don't know and have never
18 seen before, until you hear all the facts and go from
19 there.
20 MR. WESTFALL: Do you like the system?
2r PROSPECTIVE JUROR: Uh-huh.
22 MR. WESTFALL: B] the same token, what do
23 you think of the statement, just as you have a duty to
24 serve, you may have a duty not to serve if it's not the
25 right type ofjury for you?
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I never been in those shoes before, so I really couldn't
2 answer that. I would want a fair trial, believe me,
3 with all the facts in front of me and everybody as far
4 as what we're looking at and go with the information
5 that we have to go on.
6 MR. WESTFALL: And if God forbid somebody
z who was close to you was sitting in Bart's shoes, you'd
8 want ttrem to have a fair trial?
9 PROSPECTIVE JUROR: Yes, I would.

t0 MR. WESTFALL: The words bias and
l1 prejudice against the law get used when we're talking or
t2 in this stage of the trial, bias and prejudice against
13 the law. It is true that you can't be on the jury
1+ unless you can take an oath saying you're going to
t5 follow the law. That is true.
16 Now, what the law says is that a juror

17 over here has to give full consideration to the entire
t8 range of punishment and give fair consideration to
tl probation. That's what the law says.
20 And if you don't -- if you look inside
2r yourself and you soy, "I can't take an oath that I'm
zz going to follow the law, because, to be quite honest,
23 this thing that I have gone through, *ris experience
24 that I have or this belief that I have or this opinion
25 that I have is going -- and there's a chance that is
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I PROSPECTTVE JUROR: I don't think it

2 would be a wrong jury, but I would listen to the facts

3 and be truthful with what is going on with what he says

4 and what the other people say too. You've got to take

5 both sides into account. That's the wav I feel about

6 it.

7 MR. WESTFALL: Okay. If there is

8 sornething -- if there is sorne experience that a person

t has had that would influence their verdict in any way --

l0 You know what I mean when I say that? You're back in

I I the jury room, you look at the evidance, but there's a

12 thing that you've gone through that keeps flashing

13 before your mind, and there is an experiance that you

14 have had.

15 And what you're doing is you're sitting

16 there considering what to do with Bart, but in your

17 mind, you're kind of reliving this experience because

l8 the facts of this case reminded you of that other

19 experience. Can you see where that would be unfair?

20 pRospEcrlvE JURoR: unfair as what? By

2l experience that he's going through, would it be unfair

27 for me?

23 MR.wESTFALL: Ifvouhadbeenrobbed

24 before?

25 pRospEcrIVE JURoR: I don't know. I've
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1 going to influence my verdict and I can't follow the
2 law." what does that mean?

3 That means you don't sit on the jury, and
4 that's it. That means you don't sit on this jury. It
5 doesn't mean you're bad. It doesn't mean your good. It

6 doesn't mean you're a law breaker or a scofflaw or
7 anything else. It means you don't sit on this jury.

8 Okay?
9 Mr. Fauble, you mentioned that your

10 brother was robbed at gun point?
11 PROSPECTMJUROR: Yes.

12 MR. WESTFALL: And while you were talking

13 to Michele I got the idea that I wanted to talk to you a

14 little bit further. And the test is if you're sitting

15 in the jury room, the experience that your brother had

16 and that you know about, is there a possibility that

17 that will influence your verdict in any way?

18 PROSPECTIVEJUROR: epossibility? I

19 would like to say no, but probably yes, but I would like

20 to think no, because it's two different people. It's

21 two different times, but I would say if push come to

22 shove, I would say no. I would try to be fair.

23 MR. WESTFALL: Right. And I'm not going

24 to disagree certainly, but you said something that I

25 kind of keved in on. "I would like to think that I

KAY MILLER, CERTIFIED SHORTHAND REPORTER Page 77 - Page 80



Page 8l
I wouldn't," and I do the same thing. Because you think,
2 "Well, if I do consider that, that's unfair, and I'm a
I fair person and I would like to think that I would be a
q fair person if push comes to shove."
5 PROSPECTTE JUROR: night.
6 MR. WESTFALL: And I would like to think
7 that I'd be a fair person too. But what I am is human.
8 PROSPECTTE JUROR: Right.
9 MR. WESTFALL: And I have my own little

l0 bundle of life experiences that I've gone through, and
11 quite frankly, I've never even sat in your shoes because
12 I've never been on a voir dire panel, but I can
13 understand that I would want to be fair as well. But
t4 fairness aside, let's say would it affect your verdict
15 in any way?
16 PROSPECTIVE JUROR: No.
17 MS. HARTMANN: Your Honor, I'm going to
18 object. That's an improper way of asking the particular
l9 question.
20 THE COURT: Overnrled.
21 MR.WESTFALL: Okay. Thankyou.
22 Mr. Davis.
23 PROSPECTryE JUROR: Yes.
24 MR. WESTFALL: Same question. You too
25 have gone through an experience according to your
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1 Ms. Nevill?
2 PROSPECTryE JUROR: yes.

3 MR. WESTFALL: you put something on your
+ questionnaire about your uncle. Would that influence
5 your verdict in any way?
6 PROSPECTryE JUROR: No.
7 MR. WESTFALL: Ms. Carpenter?
8 PROSPECTIVE JUROR: Yes.
9 MR. WESTFALL: You put something on your

l0 questionnaire as well.
II PROSPECTIVE JUROR: It would not
12 influence me.
13 MR. WESTFALL: Would not influence vou in
14 any way?
15 PROSPECTryE IUROR: No.
16 MR. WESTFALL: Ms. Mueller, how are you
17 doing?
18 PROSPECTIVE JUROR: Fine.
19 MR. WESTFALL: You put something on your
20 questionnaire about your parents?
2l PROSPECTryE JUROR: yes. I was also in
zz high school. It wouldn't influence me at all. I think
23 I could be fair.
24 MR. WESTFALL: Okay. Thank you.
25 I'm just going to cover just a couple of
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I questionnaire?
2 PROSPECTIVE JUROR: Yes.
3 MR. WESTFALL: Would that influence vour
q verdict in any way?
5 PROSPECTIVE JUROR: No.
6 MR. WESTFALL: Ms. Marack, you were
t already asked. Do you still --

8 PROSPECTIVE JUROR: No.
9 MR. WESTFALL: Mr. Matheson?

10 PROSPECTTVE JUROR: Yes.
11 MR. WESTFALL: You mentioned something on
12 your questionnaire, and I'm a little bit unclear what it
13 is. But you know what you put there.
14 PROSPECTIVE JUROR: Uh-huh.
15 MR. WESTFALL: Would that influence your
16 verdict in any way?
17 PROSPECTIVE JUROR: No.
18 MR. WESTFALL: And the only reason why I
19 said that, robbery and burglary are two different
20 things.
21 PROSPECTIVE JUROR: End it was a long
22 time ago. I was little. It was at my parents' house.
23 I was in high school.
24 MR. WESTFALL: I've got this stuff
25 written down. Just bear with me.
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I issues real fast. Number one is testimony, testifying.

2 Bart Gaines has a constitutional right not to testify,

3 and that is a right at this point I don't know if we're

4 going to exercise or not, but I need to talk to you

5 about it.

6 The law says that the fact that Bart

7 Gaines does or does not testify cannot be used as a

8 consequence against him back -- the fact that he does

9 not testify cannot be used as a consequence against him

l0 is the way it's phrased, but it can't be used against

I I hirn. Okay. The fact that he doesn't testify cannot be

12 used against hirn.

13 That's in the Fifth funendment to the

tc United States Constitution. It's been there since i789

15 when the Constitution was adopted or whenever the bill

16 of rights, whatever years after that. And then, you

17 know, over the cours€ of our history it's always been a

l8 controversial topic.

19 We've all heard "pleading the Fifth," and

20 some people don't believe the Fifth Amendrnent ought to

21 exist. Some people believe that if you come to court,

22 then you ought to explain yourself, and a lot ofpeople

23 feel like if they were charged with a criminal offense,

24 they would darn sure explain themselves. They would

25 sing it from the highest rooftops.
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I Other people believe that the Fifth
2 Amendment is okay and that there's reasons why we have
3 it, and I want to see how you all feel about that.
4 Okay

5 Mr. Bradberry?

6 PROSPECTIVE JUROR: yes, sir.
7 MR. WESTFALL: How do you feel about
8 that?

9 pRosprcnvE JURoR: I respect the right
l0 of the accused to be silent.

11 MR. wESTFALL: why do you think we have
12 that?

13 PROSPECIVE JUROR: My understanding is
14 the Fifth Amendment was originally provided to protect a
I5 Defendant against harassment or the inciteinent of rnaking
l6 a confession.

17 MR. WESTFALL: Good.
18 Mr. Wakefield. Are you Mr. Wakefield?
19 PROSPECTIVEJUROR; YCS.
20 MR. WESTFALL: What do you think?
21 pRospECTrvE JURoR: well, if I was in
22 issue, if it was up to me, I would want to speak to put

23 rny half into it to let the jury hear what I would have
24 to say about what happened and what I've been charged
25 with. Even if it is a yes or no, go ahead and explain
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t in this setting. It's according if they've been here
z before or not. It would make me really nervous if it
3 was me.
4 MR. WESTFALL: Are you rethinking if it
5 was you, you would testify?
6 PROSPECTIVE JUROR: tf it was me, I would
7 testify and stand up for myself. That's just the person
8 I am. I've always stood up for myself. That would be
9 me.

10 MR. WESTFALL: I didn't keep track of all
ll the people that raised their hands.
12 Mr. Davis, did you raise your hand?
13 PROSPECTIVE JUROR: No, sir, I did not.
14 MR. WESTFALL: Who agreed with Mr.
15 Wakefield? Refresh my memory.
16 Mr. Hodges, let me ask you real fast. On
t7 this case where you were a witness in a murder case,
t8 would that experience affect your verdict in any way in
t9 this case?
20 PROSPECTIVE JUROR: It could.
2l MR. WESTFALL: Tell me how. Tell me
22 about your experience if you don't mind.
23 PROSPECTIVE JUROR: I didn't witness the
24 mwder. I witnessed the victim -- it was a coworker,
25 and I was the last person to see him before he left the

Page 86

I why he's pleading guilty or not guilty, because I would
2 like to see him on the stand and talk. That's the wav I

3 feel.

4 MR. wESTFALL: you are probably in very

5 good company. How many people feel the same way Mr.

6 Wakefield does? Well, irnagine -- I haven't looked at

7 your questionnaire to refresh my memory on whether you

8 have kids.

9 PROSPECNVE ruROR: YeS,

10 MR. wESTFALL: can you irnagine if you

I I went to your kids and said, "You're going to have to

12 prove it." But in the court of law, you know, he is

13 accorded that privilege. He has the right not to

l4 testify.

15 PROSPECTIVE JURoR: t respect that, you

16 know. It's according to whose shoes you're trying to
17 fill too. I respect that. If he don't want to talk,

18 that's fine. That's his right, like I say.
19 MR. WESTFALL: Would it influence vour

20 verdict in any way if he chose not to?

21 PROSPECTIVE JURoR: Tluh-uh.

22 MR. WESTFALL: why do you think sornebody
23 would choose not to?

24 pRospEcnvE JURoR: vaybe they're too

25 intimidated, people in the courtroom, on the jury, being
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t office, and they were subsequently killed outside the
2 building.
3 MR. WESTFALL: A violent offense?
4 PROSPECIVE JUROR: Yes, sir.

5 MR. wESTFALL: And so I take it, and I'd

6 really appreciate you telling me about this. I take it

7 this wouldn't be the best jury for you to sit on?

8 PROSPECTMJUROR: rrobablynot.

9 MR. WESTFALL: And you would as a result

l0 probably not give us a fair trial as that's defined?

11 PROSPECTIVE JUROR: Not by intention, but

12 I suspect it would be difficult.

13 MR.WESTFALL: Thankyouverymuch.

14 Ms. Mitchell?

15 PROSPECTIVE JUROR: Yes.

16 MR. WESTFALL: Could you go ahead and

17 stand? Why do you think sornebody would corne into court

l8 charged with a felony offense and not testify?

19 PROSPECTM JIJROR: Well, several

20 reasons. First of all, just his personality. You know,

21 is he that type or raised that way to where that he

22 would testify and say something on his behalf or not?

23 Because I think a lot of us are. I know I arn. But he

24 rnight not be. So I would give him that same

25 consideration, that I would do it, but possibly he
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I wouldn't. I still have respect for hirn.

2 MR. WESTFALL: You still what?

3 PRO.SPECIVE JUROR: t would still have

4 respect for him knowing that he couldn't.

5 MR. WESTFALL: Well, thank you.

6 Ms. Annstrong, what do you think? I'm

7 sorry. I looked at the wrong person. Ms. Armstrong?

8 PROSPECTMJUROR: no I need to stand

9 up?

10 MR. WESTFALL: Y€S, please.

1l PROSPECTIVE JIJROR: I actually don't have
12 an opinion either way. If he does, he does. That's

13 fine. If he doesn't, it's not a big deal I don't guess.

14 MR. WESTFALL: JUSI A dCAI.

15 PRoSPECTIVE JUR0R: Just a deal, I guess.

16 If he wanted to, I'm sure more people would like him to,

17 but it's not really an issue one way or the other.
l8 MR.WESTFALL: thankyou.

19 Ms. Taylor, what do you think?

20 PROSPECTIVE JUROR: Well, I'd like to
2l hear what he had to say, but I understand the Fifth
22 Amendrnent, and he might not want to tell us why he

23 doesn't.

24 MR. wESTFALL: why do you think sornebody

25 wouldn't? It's an irnnortant deal.
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t think that a person, if a person says something, you can
z tell a whole lot by what they say, right? I think if a
3 person is not put on the stand, they don't go on the
4 stand for a reason, and it's possibly not theirself but
5 maybe their lawyer that might not want them on the
6 stand. They could have something that ttrey wouldn't
7 want brought out in the open.
8 MR. WESTFALL: What do you think about
9 the concept of not having to testify?

l0 PROSPECTIVE JUROR: well, like I say,
11 it's in the law. I believe thev have the rieht for it.
tz I do believe that.
13 MR. WESTFALL: How do you feel about it?
14 PROSPECTIVE JUROR: Well, I really don't
15 know what to say. I do feel they have the right. If
16 it's in the law, it's got to have a reason.
17 MR. WESTFALL: Thank vou. Well. vou
l8 already told me.
19 Ms. kmmons, what do you think?
20 PROSPECTIVE JUROR: t respect his
21 decision either way. Whether he spoke or not, that's a
zz right we're granted in the Constitution, and I would
zl respect it.
24 MR. WESTFALL: Thank you.
25 Mr. Hudgins, what do you think?
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1 PROSPECTIVE JUROR: I don't know. Maybe

2 they're just afraid they'll say it wrong and get a wrong

3 impression across that he doesn't want to.

4 MR. WESTFALL: Thank you. Who else?

5 Ms. Blankenship, what do you think? I'rn

6 sorry.
7 Ms. Fenn, what do you think?
8 PROSPECTIVE JUROR: I totally agree. I

9 think some people are very shy and not loud spoken and

l0 not maybe well educated and rnight totally misrepresent

l1 thernselves, and that's why you have a lawyer, to speak
12 the law for you.

13 MR.WESTFALL: Thankyou. Ms.
14 Blankenship, did you hear what Ms. Fenn said?
15 PROSPECTIVEJUROR: Yes.
16 MR. WESTFALL: What do you think?
17 PROSPECTMJIJROR: Ithink that's one
18 reason we have attorneys, and sometirnes they are advised
19 by their attorneys that they should not be put on the

20 witness stand. And I don't have a problern with that one
21 way or the other. It's his right.

22 MR. WESTFALL: thank you.

23 Mr. McCollom, you seem suspicious.
24 PROSPECIVE JIJROR: t think the person

25 has the right by the Fifth Amendment, but I personally
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I PROSPECTIVE JUROR: t think it's up to
z the individual. He has his rights, and that's what the
3 U.S. government decided on years ago.
4 MR. WESTFALL: Why do you think somebody
s might not testify in a trial like this?
6 PROSPECTryE JUROR: Well, I've heard a
z bunch of reasons. Mine would be if it was me that I
8 would be intimidated, a little scared, afraid I'd say
9 the wrong thing, and somebody might get the wrong

to opinion.
1I MR. WESTFALL: Mr. Troup?
12 PROSPECTIVE JUROR: Yes.
13 MR. WESTFALL: Any relationship to Mark
14 Troup?
15 PROSPECTryE IUROR: Yes, my son.
16 MR. WESTFALL: What do you think?
17 PROSPECTIVE JUROR: t feel like we
18 mentioned before, we shouldn't hold it against them if
19 he decides he should not testify. That's the way I
20 feel. And as far as his reasons, that's his business.
21 I would just go on the other facts or whatever facts
22 were brought up in the case.
23 MR. WESTFALL: Thank you very much.
24 I'll just ask everyone, we've been
25 talking now about 15 minutes about this right not to
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t testify. Is there anyone here -- if Bart did not
2 testify, is there anyone here who that would influence
: their verdict in any way?
4 PROSPECTryE JURORS: It would bother me.
5 I would wonder why. I know that's his right, but I
6 would wonder why.
7 MR. WESTFALL: And Ms. Mills, the test
8 is -- like I said, following the law, the test is would
9 it affect your verdict, and if it does, that's great.

t0 If it doesn't, that's great.
ll MR. FORAN: I'm going to object. That is
12 not the law. It's whether or not they could set aside
13 these feelings and follow the law.
14 THE COURT: Ovemrled.
15 MR. WESTFALL: Following tfrc law means it
16 will not affect your verdict, so the issue is will it
17 affect your verdict.
18 PROSPECTIVE JUROR: I would wonder whv.
19 and I'm afraid it might.
20 MR.WESTFALL: Okay. Thankvouvery
21 much.
22 Ms. Long?
23 PROSPECTIVE JUROR: Uh-huh.
24 MR. WESTFALL: Is acceptance of
25 responsibility in your mind the first step towards
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I and I suppose those are the two views that we could
2 have, and that is what I want to talk to y'all about.
3 Ms., -- is it Carter-Bennett or Ms. Bennett?
4 PROSPECIVE JUROR: Bennett.

5 MR. wESTFALL: Ms. Bennett, what do you

6 think? Is acceptancr ofresponsibility the first step
7 toward rehabilitation or not?

8 PRosPEcnvE JURoR: r think it is. I

9 think everybody is innocent until proven guilty, and we
10 should give that person the opportunity to rehabilitate.

I I It all depends on, I guess, the situation.

12 MR. \ryESTFALL: MS. BOII, WhAt dO YOU
13 think?

14 PROSPECTTVE JUROR: I agree.

15 MR. wESTFALL: How about Ms. Childers?

16 PROSPECTIVE JUROR: t really believe it

17 depends on the person. I mean anybody cao sal, "Yeah, I

18 accept ray responsibility," but then they have to take

19 the next step forward. Everybody deserves a chance.

20 MR. WESTFALL: Ms. Marlin? Are vou Ms.

21 Marlin, M-a-r-l-i-n?

22 PROSPECTTVE JUROR: M-a-r-t-i-n possibly?

23 MR. WESTFALL: Martin.

24 PROSPECIVE JUROR: t think you have to

25 accept responsibility before you can ever possibly be
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t rehabilitation?
2 PROSPECTIVE JUROR: ves. I would think
3 so.
4 MR. WESTFALL: Why do you think?

5 PROSPECTIVE JUROR: t think if you accept

o responsibility for your crime, and rather than blaming
z it on this and that and the other person, I think if you

8 can accept that yes, I did this, I think it is a good
9 step toward rehabilitation.

10 I guess from examples of alcoholics or
t 1 taking that first step of saying, "Yes, I'm alcoholic,"
t2 and that's the road to hopefully recovery, so I kind of
13 think it might be the same way in this situation.
14 MR. WESTFALL: Ms. Chambers, agree or
l5 disagree?
16 PROSPECTTVE JUROR: t disagree. Just
17 because you say, "Yes, I'm an alcoholic," doesn't mean
18 he's going to change. Yes, you admit that you'te an
19 alcoholic, but you still got to show me that you're
2Q going to change, andjust because you say yes doesn't
21 mean you're going to change.
22 MR. WESTFALL: We have kind of two view
23 points now. One says acceptance of responsibility is
24 the first step to rehabilitation, and then the other
25 viewpoint is that the two are not necessarily connected,
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r rehabilitated.
2 MR. WESTFALL: What do you think. Mr.

: Matheson?
4 PROSPECTIVE JUROR: Yes. It's the first

5 step. Thsre's a lot of other things, but it's

o definitely the start.
7 MR. WESTFALL: Ms. Carpenter, what do you

s think?
9 PROSPECTIVE JUROR: Well, it's certainly

to is important, but also there's so many other factors,

11 you know, past experiences. Just again, by accepting

12 responsibility does not change yow behavior. It is

13 definitely a vital step, but how many times in the past

14 has this person screwed up?
15 MR. WESTFALL: Has everyone heard this

16 over here?
17 Mr. Choate?
18 PROSPECTTVE JUROR: Yes.

19 MR. WESTFALL: What do You think?

20 PROSPECTWE IUROR: I guess acceptance --

2r I don't think it's the first step. I've think it's got

zz tobe more action.
23 MR. WESTFALL: Tell me about that.

24 PROSPECTIVE JUROR: Just,I mean words

25 mean very little, especially in a case like this. I
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t think it relies more on what that person's going to do.
2 MR. WESTFALL: What would vou want to
3 see?
4 MS. HARTMANN: Your Honor,I'm going to
5 object. That calls for a commitment question.
6 THE COURT: Ovemrled.
7 PROSPECTIVE JUROR: I guess for the
8 person to address the jury, maybe go ahead and testify.
s I think that would show me that thev reallv made a

l0 commitment.
ll MR. wESTFALL: If they didn't testify,
t2 would that be something that would affect yow verdict?
13 You knew that question was coming.
14 PROSPECTIVE JUROR: No.
15 MR. WESTFALL: Mr. Townes?
16 PROSPECTIVE IUROR: Yes, sir.
17 MR. WESTFALI: What do you think?
18 PROSPECTTVE JUROR: eeople make promises
19 all day long. That don't mean nothing to me. You got
20 to show me.
2l MR. WESTFALL: And how would you want to
22 do that?
23 PROSPECTIVE JUROR: Iust got to -- I'm
24 not saying 99 years, but you got to do something.
25 Something has to be done. Otherwise it will keep going
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1 important. Trying to do the right thing, you know. I
2 don't know what else to say.
3 MR. WESTFALL: Yourve said enough. Thank
4 you.
5 Ms. Dean, what do you think?
6 PROSPECTryE JUROR: I do have to agree
7 that acceptance is the first step. He's accepting the
a responsibilrty of the actions. I do agree.
9 MR. WESTFALL: Thank you.

10 Mr. Wakefield, could you give fair
1l consideration to probation?
12 PROSPECTIVE JUROR: Yeah. I would IooK
13 at probation. You know, it's according to what prior
t4 offenses he's had before in the past. Has tre been in
15 trouble with the law before? I'd take that into
16 consideration too, but I think someone deserves another
l7 chance if he hasn't been involved with the law a bunch.
18 I think. It's according to prior history.
19 MR. WESTFALL: What do you think, Mr.
z0 McCollom on probation? Could you give fair
21 consideration to probation in an armed robbery case?
22 PROSPECTIVE rUROR: It would be tough,
23 but it would depend on the circumstances,
24 MR. WESTFALL: Itrs not supposed to be
25 easv. That's for sure.
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I on and on and on.

2 MR. WESTFALL: I'rn having a hard tirne

3 understanding what you 1nean. What do you mean that they

4 keep going on and on and on?

5 PRoSPEcnvE JURoR: I'rn just saying, if

6 you don't get strict with thern, this little slap on the

7 hand is not going to do anything. When you break the

8 law, you break the law and you need to be punished. I'rn

9 not saying 99 years or life or anything like that, but

l0 I'm saying probation or a little rnore, but not just walk

I I away.

12 MR. WESTFALL: You understand there's no

13 way he's going to be able to walk away.

14 PROSPECTM JUROR: t understand that.
15 It's a figure of speech.

16 MR. wESTFALL: would you, if you were on

17 the jury, be able to give fair consideration to

l8 probation in an aggravated anned robbery case?
19 pRospEcrrvE JURoR: rrobably not.

20 MR. WESTFALL: Okay. Thank you.

21 Ms. Brown?

22 PROSPECTMJUROR: Yes.

23 MR. wESTFALL: What do you think about

24 the idea of acceptance of responsibility?

25 pRospEcrrvg JIJRoR: r think it's very
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PROSPECTIVE JUROR: Well, on something

like that, onre a person does something, I think they're

gorng to really have to put an extra effort to reset

their habits because the next time it's a lot easier,

and you can't just say you're going to do it and do it.

You've got to set those habits, and that's not going to
just happen by promises.

MR. WESTFALL: Right. If a person does

not consider probation, then they have to give full

consideration to the full range of punishment, which is

from five years in the penitartiary to life basically,

and so the minirnun you could ever get for a case like

this would be five years of probation. The maximum you

could ever get would be life. And in an armed robbery

case could you give fair consideration to five years?

PROSPECTIVE JUROR: I might want to know

rnore about what that probation would consist of, how it

would work.

MR. WESTFALL: Okay. That sounds like a

consideration. Thank you. I want to talk to y'all

about mental health professionals and psychiatrists and

psychologists, and you know, it's not nearly as touchy

of a subject now as it was like ten years ago, but it

still can be a touchy subject to talk about.

And if there is something that anyone
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Page
doesn't want to discuss in front of the panel, then let
me know and we can discuss it in private in front of the
Judge, but I want to talk to y'all about your feelings
about mental health professionals.

I have seen rnental health professionals

myself, and I have been treated for depression myself,
and I know that it can be something, you know -- I know

what it feels like and I know what it feels like to talk
about it, and I wanted to tell you all that to let you

know I'm notjust being a lawyer. I want to hear about
your opinions, okay.

l€t's start out with a poll. This says
very helpful, helpful, sornewhat helpful, unhelpful and
very unhelpful. Can everyone see that?

PROSPECTIVE JURORS: Yes.

MR. WE.STFALL: I'm going to go and I'm
going to ask everybody. The question I'm going to ask

is what is your opinion about mental health providers

and the services they provide, and Ijust want to know

what do you think, very helpful, helpful, somewhat

helpful, unhelpful or very unhelpful.

Mr. Bradberry?

PROSPECTM JUROR: Generally speaking?

MR. WESTFALL: Y€S.

PROSPECTM JIJROR: Somewhat helpful.
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1 PROSPECTIVE JUROR: t would have to give
z equal consideration to all five ranges. I think in
3 different circumstances it goes between voodoo to
+ exactly what the doctor ordered with distribution on
s both sides, and I would say in the center, so somewhat
o helpful.
7 }lR. WESTFALL: You covered the whole
8 scale. Well, I shouldn't allow you to do that, but if
9 you had to pick one, what would you say?

10 PROSPECTIVE IUROR: I pick the somewhat
1l helpful with distribution on both sides, both a single
12 answer would be somewhat helpful.
13 MR. WESTFALL; Mr. Swanson?
14 PROSPECTIVE JUROR: Somewhat helpful.
15 MR. WESTFALL: Mr. Mills?
16 PROSPECTIVE JUROR: Somewhat helpful.
I7 MR. WESTFALL: MS. FENN?
18 PROSPECTIVE JUROR: There's so many
19 factors involved, what kind of psychiatrists, what
20 quality you get from the doctor. And I've seen the
2t effects of it, of medication, tremendously detrimental,
22 and in ottrer patients, friends, they've gotten help
23 where they could go on with their own life. A whole
24 range.
25 MR. WESTFALL: ThANK vOu.
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I MR. WESTFALL: Ms. MCrCAdo?
2 PROSPECTIVE JUROR: Somewhat.
3 MR. WESTFALL: Mr. Rider?
4 PROSPECTryE JUROR: Obviously the
5 circumstances depends on the doctor, but I would say
6 generally helpful.
7 MR. WESTFALL: Mr. PATtIOW?
8 PROSPECTIVE IURoR: r think it could be
9 anywhere in the range depending on the person trying to

l0 get the help.
I I MR. WESTFALL: Just from the standpoint
tz of what psychiatrists do, what psychologists do, do yol
13 think what they do is helpful or do you think it's
l4 voodoo?
15 PROSPECTIVE JUROR: Somewhat helpful.
16 MR. WESTFALL: Okay. Ms. Dean?
t'7 PROSPECTIVE JUROR: Uelpful.
18 MR. WESTFALL: MS. BIAuvEIt?
19 PROSPECTIVE JUROR: nelpful.
20 MR. WESTFALL: Are you married to the
2 l
22
Z J

a ^

25

Blauvelt that has the photography studio?
PROSPECTIVE JUROR: Yes.
MR. WESTFALL: Ms. Mills?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Mr. DAViS?

I

2
J

5

6
,7

8

9

l 0

l l

Page 104
Ms. Bolt?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Ms. VanCleve?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Mr. Davis?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Ms. Blankenship?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Mr. McCollom?
PROSPECTIVE JUROR: It would depend.
MR. WESTFALL: On what?

2 l

22 too.

PRoSPECTIVE JURoR: That would depend

23 MR. WESTFALL: If we didn't have them,
z+ would you miss them?
25 PROSPECTIVE JUROR: tf I lived in the

12 PROSPECTIVE JUROR: Several factors. The

13 competence of help that they're getting and the person's

14 needs. If I just have to pick, somewhat helpful,
15 because it's a very ambiguous question.
16 MR.WESTFALL: rhopeditwouldn'tbe.
r7 Mental health professionals, the idea of psychiatry --

l8 like, for instance, firemen. Do you think firemen are
tl generally trelpful, very helpful, somewhat helpful,

zo unhelpful or very unhelpful? Firemen.
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I country where there was not a fire hydrant available,

2 they might not be very helpful.
3 MR. WESTFALL: But tlre concePt of

4 firemen, is it a good thing or a bad thing?

5 PROSPECTTE JURoR: That's a good thing.

6 MR. WESTFALL: Ms. l€mmons, what do you

7 think?
8 PROSPECTIVE JUROR: Generally speaking
9 I'd say helpful.

10 MR. WESTFALL: Mr. Wakefield?
II PROSPECTryE JUROR: nelpful.
12 MR. WESTFALL: MS. RiChATdSON?
13 PROSPECTIVE JUROR: very helpful.
14 MR. WESTFALL: MS. ThOMAS?
15 PROSPECTTVE JUROR: Somewhat helpful.

MR. WESTFALL: MS. BeNNEtt?
PROSPECTIVE JUROR: ttelpful.
MR. WESTFALL: Mr. Carillo?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: Mr. MathESON?
PROSPECTryE JUROR: It can be helpful.
MR. WESTFALL: MS. LONg?

PROSPECTIVE JUROR: Helpful.

MR. WESTFALL: MS. ChAMbETS?

PROSPECTIVE IUROR: Somewhat helpful.

l 6

1 7

l 8

l 9

20

2 1

22

z)

24

25

Page 107
1 MR. WESTFALL: MS. MATtiN?
2 PROSPECTMIUROR: Generallyhelpful.
3 MR. WESTFALL: Ms. Roberts?

4 PROSPECTIVE JUROR: ttelPful.

5 MR. WESTFALL: Mr. CraYton?

6 PROSPECTIVE JUROR: HelPful.

? MR. WESTFALL: MT. TOWNES?

8 PROSPECTIVE JUROR: ttelPful.

9 MR. WESTFALL: Mr. Hudgins?
l0 PROSPECTIVE JUROR: Somewhat helpful.

II MR. WESTFALL: MT. TTOUP?
tz PROSPECTIVE JUROR: UelPful.
13 MR. WESTFALL: Mr. ChOAtE?
14 PROSPECTIVE JUROR: Somewhat helpful.

15 MR. WESTFALL: MS. ACKET?
16 PROSPECTIVE JUROR: very helPful.
17 MR. WESTFALL: Ms. Sides?
18 PROSPECTIVE IUROR: Somewhat.
19 MR. WESTFALL: Ms. Harrison?
20 PROSPECTIVE JUROR: Helpful.
2t MR. WESTFALL: Mr. Williams?
22 PROSPECTIVE fUROR: I'm not sure I can
23 answer ttrat question.
24 MR. WESTFALL: How could I help you?
25 PROSPECTIVE JUROR: WEII. I'M SUrC
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MR. WESTFALL: Mr. Fauble?
PROSPECTIVE JUROR: SOmEwhAt.
MR. WESTFALL: Ms. Taylor?
PROSPECTIVE JUROR: Somewhat helpful.
MR. WESTFALL: MS. ArMStrONg?
PROSPECTIVE JUROR: SomEwhAt.
MR. WESTFALL: MS. MATACK?
PROSPECTIVE JUROR: Very.
MR. WESTFALL: IS it MATACK?
PROSPECTryE JUROR: Yes. Very helpful.
MR. WESTFALLT And Mr. Castillo?
PROSPECTryE JUROR: Somewhat.
MR. WESTFALL: Ms. Childers?
PROSPECTIVE JUROR: Sometimes somewhat.
MR. WESTFALL: Back there y'all are going

have to speak up or stand up.
PROSPECTIVE JUROR: Sometimes somewhat.
MR. WESTFALL: Ms. Nevill?
PROSPECTIVE IUROR: Helpful.
MR. WESTFALL: Ms. Carpenter?
PROSPECTIVE JUROR: Uelpful.
MR. WESTFALL: Mr. Hodges?
PROSPECTIVE JUROR: iielpful.
MR. WESTFALL: Ms. Mueller?
PROSPECTIVE IUROR: nelpful.
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there's a good possibility I know sorne people that have

been treated by rnental health professionals. I don't
know who they are, so I would certainly hope they're
helpful.

MR. WESTFALL: Would you go to see them?
PROSPECTIVE JUROR: lf I felt like I had

a need to. I have people that have helped me when I
needed to make a decision or maybe I had a problem. I
didn't go to a health care professional. I just knew

someone that I felt would help rne through a problem or a

stressful time. I can understand that, you know, maybe
people (inaudible).

Like I say, tlrcre's a possibility that I
know sorne people that have been to the mental health
care professionals and I just don't know who they are.

MR. WESTFALL: MT. GATES?

PROSPECTIVE JUROR: TTATMfUI.

MR. WESTFALL:TATMfUI?

PROSPECIVE JUROR: sannful.

MR. WESTFALL: ur. Villano or Ms.

2l Villano, I'm sorry.

22 PROSPECTIVE JUROR: YeS, Somewhat.

23 MR. WESTFALL: us. Quintanar?
24 PROSPECTMJUROR: Somewhat.

25 MR. WESTFALL: Ms. Ewing?
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1 PROSPECTIVE JUROR: SomcwhAt.

2 MR. WESTFALL: ur. Keathley?

3 PROSPECIVE JUROR: Sornewhat.

4 MR. WESTFALL: ANd MS. I,eiNO?

5 IRoSIECTIVE JURoR: There's a possibility

6 that they can be very helpful.

7 MR. WESTFALL: Ms. Kuchta?

8 PROSPECTIVE JUROR: Helpful.

9 MR. WESTFALL: ur. Harbin?

l0 PROSPECTM JUROR: Somewhat helpful.

ll MR. WESTFALL: And Mr. Newton?

12 PROSPECTIVE JUROR: SOTNCWhAt.

13 MR. WESTFALL: Thank you. Now everyone's

14 been talked to. Now, those of you who have experience

15 with rnental health professionals, and there is sorne that

16 have experience with rnental health professionals, and

l7 there is sorne in the audience today. Who would like to

t8 speak about that? Who would like me to pick thern?

19 kt me just ask you this. Is there

20 anyone here that no way, no how would never, ever go and

2l see a rnental health professional? Does anyone have

22 personal experience, whether it be with a friend,

23 themselves or a relative with what we call psychotropic,

24 rneaning sornething that you take for depression or

25 anxiety, something, sorne medication that affects the

Page 1l l
1 attacks, and it seerned to help her whenever she had her
2 attacks.
3 MR. WESTFALL: It Segmed to?

4 PROSPECTIVE JUROR; Yeah.

5 MR. wESTFALL: who else?

6 Ms. Nevill, did you raise your hand?

7 PROSPECIVE JUROR: ves. I did. I was on

8 an antidepressant called Serzone for about a year and a

t half. Worked very well.

l0 MR. WESTFALL: Worked very well?

1l PROSPECIVEJUROR: Yes.

12 MR. WESTFALI-: Ms. Childers. Did vou

l3 raise your hand?

14 PROSPECTIVE JUROR: what would you like

15 to know?

16 MR. wESTFALL: Whaiever vou feel like

17 telling rne.

l8 PROSPECTIVE JUROR: Okay. I have a son

19 who is taking Adderall, Ritalin, Zoloft. Then they put

20 him on an antipsychotic, which I took him off. I have a

2l daughter on Paxil. All rny nieces, and I have a nephew

22 that's very severely depressed. I don't know what all

23 he takes, but you name it. Some work. Some don't. And

24 I think a lot of psychiatrists just push a lot of pills,

25 but I like a lot of psychologists.

Page1 1 0
t chemicals in the brain?
2 Is there anyone that has any experience
r in that? Can you do me a favor and raise your hands
+ again? I'm trying to remember some of the faces.
5 PROSPECTIVE JUROR: Oid you ask if it was
6 yourself or somebody that you know of that is taking
z medication?
8 MR. WESTFALL: Either one.
9 PROSPECTIVE TUROR: YES.

l0 MR. WESTFALL: Would vou tell me about
ll that experience?
12 PROSPECTIVE JUROR: My mother. She just

13 takes Zoloft for depression.
14 MR. WESTFALL: Did it help?
15 PROSPECTIVE JUROR: Yes, it has helped
16 her immensely. She has Parkinson's disease, and it's
r7 very hard for her to get up every morning without the
tg rnedication. I've seen a big difference in it.
19 MR. WESTFALL: Thank you for sharing
20 that.
2t Mr. Carillo?
22 PROSPECTIVE JUROR: YeS.
23 MR. WESTFALL: Would you mind talking?
24 PROSPECTryE JUROR: I had a past
25 girlfriend that took Xanax for anxiety and panic

Page 172

I MR. WESTFALL: nid everyone hear what Ms.

2 Childers just said? No? I don't know how to repeat it

3 all. But correct me if I'm wrong. You have a son.

4 PROSPECTIVE JUROR: A son and a daughter

5 who has just been put on Paxil for anxiety. She has

6 anxiety attacks, just started last year, and it works

7 very well on her. That one is working well on her.

8 Now, my son, that was another story. He doesn't have

9 anxiety, but he has OCD. He has depression, and he has

l0 ADHD. at this point we've taken him off all

l1 medications.

MR. wESTFALL: Why is he off all

medications?

PROSPECTryE JUROR: ge had a really bad

effect on Adderall. That was for ADHD. so we put him

on Ritalin. He hated it. He was spitting thern out. So

then they put him on Zoloft.

That also works on depression and oco,

and they have hirn on so much Zoloft that he became a

zombie, and the only emotion he had was anger. So after

a good friend of ours died and he didn't even cry, I

took him off. I said that's enough. So we put up with

hirn the way he is.

MR. wESTFALL: what kind of drue is

Zoloft?
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I PROSPECNVE JI]ROR: It'S aN

2 antidepressant. It works with the chemicals in your

3 brain to rnake you feel happier or whatever, Now, I'm

4 not really sure -- They put him on it for

5 obsessive-compulsive disorder, and it did work on that.

6 And at this point, he's not showing any signs of oco,

7 but that can always corne back, at which tirne he '11

8 probably go back on it.

9 So there is reasons to go. My nephew,

10 who is very, very severely depressed, if he wouldn't go,

1l he would probably kill hiurself. So there are reasons

12 for it. But you would to have a good psychiatrist who's

13 going to work with you and do your blood work and make

14 sure that you're not taking too much or too little, and

15 that's the way it is.

16 MR. WESTFALL: So the psychiatrist

17 should --

18 PROSPECTIVE JUROR: ShOUId.

19 MR. WESTFALI-: -- follow up on the

20 patient and rnake sure that the effects are not getting

2l out ofhand.

22 PROSPECIVE JUROR: what they're supposed

23 to do.

24 MR. WESTFALL: Right. Have you had

25 experience with a psychiatrist who didn't do that, who

Page1 1 5
I crary.

2 We gave not knowing -- we gave Collin

3 sorne Nyquil because he had a cold when he was on Zoloft.

4 Needless to say, he got in a whole lot of trouble at

5 school the next day. Got in a fight, got arrested. So

6 you really got to know what you're doing, what you're

7 rnixing with it, and that was our fault.

8 MR. WESTFALL: Hove you had -- let me

9 just ask you, would that risk right there have been

10 something you would have liked to have known about from

1 I your doctor?

12 PROSPECTIVE JUROR: It was printed on the

13 printout, the information given to you. That was our

14 fault for not reading, you know, the little thing,

15 "Don't mix with this medication." And your kid has a

16 cold. You don't think about it. You give them

17 something, here, take this, and that's exactly what we

l8 did, and I just didn't even think about it. It will

19 never happen again.

20 MR. WESTFALI: night. l,eamed your

21 lesson.

22 PROSPECTTVEJUROR: Yeah.

23 MR. WESTFALL: Thank you very much. Has

24 anyone had an experience similar to Ms. Childers or know

25 of somebodv who has with a child with ADHD? It's not an

Page114
I kind of gave the pills and walked away?

2 PROSPECTM JIJROR: Yes.

3 MR. WESTFALL: Tell us about that,

4 PROSPECTIVE JUROR: My son's. He did

5 that. Until he started putting hirn on the

6 antipsychotic, and that was the fi.rst time he ever asked

7 for blood work. Now, rny other niece, who ended up on 17

8 pills a day, she was tested, but it got to the point

9 that she was taking a pill to counteract another pill to

10 counteract another pill. And basically she finally grew

1l out of it and grew up, got pregnant, and then she was

12 off of all rnedication and now she's doing fr.ne.

13 MR.WESTFALL: Haveyoueverheardofany

14 of the risk factors invoived in some of these

15 rnedications like Paxil or Prozac?

16 PROSPECTIVE JUROR: Yeah.

17 MR. WESTFALL: What are those?

18 PROSPECTIVE JUROR: wel1, it just

19 depends. You can't rnix them with anything. Literally

20 you cannot rnix thern with anything. If you do, you can

21 have very bad side effects. Itjust depatds on the

22 person and their chemistry in their body really as to

23 how it works, whether they can -- you know, some people

24 can take a Paxil and take a drink and it won't bother

25 thern, and other people, they just go off the edge, go

Page1 1 6
I uncornrnon experience.

2 Yes. tna'am?

3 PROSPECTIVE JUROR: we have a child that

4 has ADHD.

5 MR. WESTFALL: stand up. I'm sorry.

6 PROSPECTIVE JUROR: we have a child who

7 has ADHD. we found out in third grade. And then later

8 on he became bipolar, and we've had bad experiences with

9 drugs.

l0 MR. wESTFALL: Had bad experiences with

I I drugs?

12 PROSPECTTVE JUROR: veah. One almost

13 drove him to suicide.

14 MR. WESTFALL: Which one?

15 PROSPECTIVE JUROR: tt was Ritalm.

16 MR. WESTFALI: nitalin did?

17 pRosPEcrIVE JURoR: as a grownup. He

l8 took it two years. It was a very bad experiurce.

19 MR. WESTFALL: rhank you for sharing it

20 with us.

2l Has anyone else, than, read or seen on Tv

22 anything about these psychotropic drugs and possible

23 risks?

24 I see you shaking your head, Ms.

25 Richardson.
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I PROSPECIVE JUROR: I'm sorry. I wasn't.
2 MR. WESTFALL: You w€f€ntt, okay. Has

3 anyone seen anything on the newspaper or w or anything

4 about psychotrophic drugs? No?

5 I'd like to talk to you, I guess, a

6 little bit about doctors. We were just talking about

7 doctors.

8 Ms. Childers, you mentioned that a doctor

t has just given you these drugs for your child and not

l0 really followed up or not really told you, kind of

1l dispensed the pill and went on.

12 PROSPECIVE JUROR: YeS.

13 MR. wESTFALL: could vou olease tell me

14 about that?

15 PROSPECIVE JUROR: that orettv much

16 covers rt.

17 MR. WE.STFALL: That pretty much covers

18 it?

19 PROSPECTM JUROR: ves. He may go in

20 and fill out a little tiny questionnaire with a few

2l questions and he talks to you basically -- I'm not going

22 to say all doctors, but the one we went to. It's very,

23 very hard that will find a psychiatrist that will work

24 with a child under 18. There was three on rny health

25 plan in lny area, three, and that was it. You walk in.

117 Page
I your health insurance will pay for?
2 PROSPECIVE JUROR: night. Three that

3 would work with children.

4 MR. WESTFALL: rhat would work with

5 children?

6 PROSPECTTvE JUROR: rhey do not like kids

7 under 18. They don't work with thern.

8 MR. WESTFALL: How many of y'all has gone

9 through the experiance of having to find somebody on

10 your plan that your health insurance will pay for so

1l that you can go see thein and have to go through that?

12 pRospEcrIVE JURoR: ror this or other

13 stuff?

14 MR. WESTFALL: For anlthing. And does

15 anyone know -- Well, first of all, would everyone agree

16 that it's kind of hard to go through that process and

17 get a relationship with a doctor? How many of y'all has

18 to have a gatekeeper like a prirnary care physician that

19 rnakes all the referrals? How many of y'all have to wait

20 rnonths in order to go see a specialist?

2l How rnany of y'all in the last year have

22 gone to a doctor and paid cash because your health

23 insurance didn't cover it or you didn't have health

24 insurance? How many of y'all have not gone to see a

25 doctor because vour health insurance doesn't cover it.

1 1 9
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I They talk to them a few minutes, and they write out a
2 prescription.
3 MR. WESTFALL: I need to get you to
4 stand. I'm sorry.
5 PROSPECTIVE JUROR: YOU tAIK tO thEM A
6 few minutes back and forth, and they talk to the child.
z And they write out a prescription for what they think
8 they ought to be taking and you leave, go fill it, and
9 the only thing you get, information, is the little

l0 information that the pharmacist gets you.
11 MR. WESTFALL: That Eckerd's prints off
12 when you pick up your deal?
t3 PROSPECTWE JUROR: Yeah.
14 MR. WESTFALL: No instructions from the
15 doctor, just the preprinted stuff --

16 PROSPECTIVE JUROR: Just what the doctor
17 tells you to do, take so many pills a day and how often
18 and whatever, and I'll see you next month.
19 MR. WESTFALL: Okay. You mentioned that
20 you had two or three doctors on your plan.
2I PROSPECTryE JUROR: That was it. Three
22 doctors.
23 MR. WESTFALL: Three doctors?
24 PROSPECTIVE JUROR: Three psychiatrists.
25 MR. WESTFALL: Ttree psychiatrists that
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See, everyone's in good company on that.

What are we going to do about that at

this legislative session? I'rn joking. Here's the deal.

What she has mentioned, what Ms. Childers over there has

talked about, having these three doctors on the plan, if

you don't have insurance, it's hard. It's hard when you

do have insurance to find a doctor who will treat your

child, but ifyou don't have insurance at all, it can

become impossible. Does anyone know any social services

that covers psychiatric treatment, any government

services?

PROSPECTTVE JUROR: MHMR.

MR. WESTFALL: MHMR. Have Vou ever dealt

with them?

PROSPECTTVE ruROR: NO.

MR. WESTFALL: HElv€ you ever dealt with

TRc, the Texas Rehabilitation Cornrnission? Has anyone

ever dealt with them? Does anyone know anything about

them? Those of you who had trouble with your insurance,

would you prefer to not have insurance and try to go

through it with public governrnent channels? Everyone

who would, please raise your hand.

This part of the whole me'ntal health

deal, a lot of insurance plans cut mental health, and

it's difficult to get a child taken care of. And does
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I anyone else have any experience along those lines of
2 fiing to get health care, mental health care for a
s child?
4 Yes, ma'am?
5 PROSPECTryE JUROR: I have children that
6 were in mental health issues.
7 MR. WESTFALL: Would you mind telling us
g about that? Is that something you feel comfortable
9 talking about?

l0 PROSPECTryE IUROR: yeatr. We adopted
l t children from the state whose parents were paranoid
t2 schizophrenic, and it's been an ongoing deal with the
13 state and how to get help for them.
14 MR. WESTFALL; And have these children
15 received psychiatric medications at all?
16 PROSPECTIVE IUROR: Some, but not what
17 you're -- not like Prozac or anyttring like that.
18 MR.WESTFALL: Okay. Thankyouvery
19 much.
20 Well, Mr. Martinez.
2l PROSPECTryE JUROR: Yes, sir.
22 MR. WESTFALL: Could you go ahead and
23 stand? If you took your child in to a doctor and that
24 doctor said that he had received a medication or she had
25 received a medication and that medication actuallv has
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t of unknowns. I don't know if I'd be able to answer
2 that. I would think that that would be the whole rcason
: for the screening, trying to find out something that
+ would be there that he didn't see initially.
5 MR. WESTFALL: Where this medicine that's
6 supposed to be helping the child could actually hurt the
z child?
8 PROSPECTryE JUROR: Yeah.
9 MR. WESTFALL: Thank you very much.

10 Ms. Taylor.
1l PROSPECTIVEJUROR: Yes.
12 MR. WESTFALL: What do you think? Would
13 you want a doctor that you took your child to to closely
14 screen your child to see if there's any risk factors?
15 PROSPECTIVE JUROR: Ofcourse.
16 MR. WESTFALL: And what could happen if
17 he didn't or she didn't?
l8 PROSPECTryE JUROR: Well, no telling what
tg could happen with the medication on a child. Even an
20 adult. The medication I take I'm screened all the time.
2r so I expect it to be done for my child.
22 MR. WESTFALL: Did everyone hear that?
23 Because it's kind of an obvious question.
24 I want to ask Ms. Childers. does that
25 always happen?
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1 risks that go wi*r it, would you want your doctor, that

2 child's doctor, to screfil the child for the risks to see

3 if they -- see if certain factors exist which would make

4 that rnedicine a risky rnedicine?

5 PROSPECIVE JIJROR: tn other words,

6 you're asking me if the parent would want the doctor to

7 screen the child?

8 MR. WESTFALL: Right.

9 PROSPECTM JUROR: r'or the risk of that

l0 rnedication that that Doctor was going to prescribe for

ll that child?

12 MR. WESTFALL: Right. To closely screen

13 the child. make sure --

14 PROSPECTIVE JUROR: I would think that

15 would be sornething that you certainly would want to look
16 at. I wouldn't want to think that a doctor would

17 prescribe something to a child or person and not know a

18 background about that person, whether it would be

19 actually helpful or not helpful.

20 MR. WESTFALL: Or even hannful.

21 PROSPECTTVE JUROR: Or hannful, yes.

22 Exactly.

23 MR. WESTFALL: And what could happen if

24 the doctor didn't screen for those risks?

25 PROSPECTIVE JUROR: Gosh. there's a lot
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I PROSPECTIVEJUROR: No.
2 MR. WESTFALL: Ms. Marack, would you --

I go ahead and stand up. You're going to take your child
4 in to see a doctor. The doctor is going to give the
s child pills. Would you want that doctor to educate you

6 on what to look for in case those pills start having an
7 adverse effect?
8 PROSPECTIVE IUROR: Absolutely.
9 MR. WESTFALL: And what could happen if

lo he didn't or she didn't?
1l PROSPECTryE JUROR: He could have a risk
t2 that occurs, such as bad health conditions or anything
13 that could happen.
14 MR.WESTFALL: Thankyou. Thankyou.
15 Mr. Partlow, do you agrer'?
16 PROSPECTIVE IUROR: Yes.
17 MR. WESTFALL: If we take that child in
18 and this doctor gives this child medicine, would you

19 want that doctor to educate ttre parents on the risks to
zo look for if the child starts havine an adverse effect on
2t this medication?
22 PROSPECTIVE JUROR: Certainly.
23 MR. WESTFALL: Ms. Childers, does that
24 happen always?
25 PROSPECTIVE JUROR: tt's left up to you
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1 as the parent to figure it out.

2 MR. WESTFALL: And sometirnes you rniss

3 something.

4 pRospEcrrvg JUROR: can I ask a question?

5 MR. WE.STFALL: You may.

6 pRospECTrvE JURoR: I'm from a family of

7 nine children. Is it not the parents' responsibility to

8 ask the doctor?

9 MR. wESTFALL: tt could be. Tell rne

l0 about that. What do you think about that?

l1 PROSPECTIVE JUROR: I always have. I

12 only have two pets, but even when I'm going for their

13 annual exam I'm asking questions, you know, the heart
14 wonn pills, what is this? That's just me as an

15 individual. Is that just me or is it -- and I'm from

16 North Carolina. Are we different there than people

17 here?

l8 I don't know. I'rn the oldest of nine,

19 and I kind of helped raise the last six. So I would

20 just assulne when you take your kids to the doctor that

2l as a rnother you ask questions, because I know doctors,

22 especially now they have all these appointrnents within a

23 day's tirne, and sornetimes I've got to go to the next

24 patient, next patient. No, you need to wait a minute

25 because I have rnore questions. I do that with rny
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thought, logic and reason.

And my experience is you're either one or
the other. I know I'm one or t}e other, but I'm not
going to tell y'all what I am until the end. So that's
the question. Do you make an important decision like
buying a house, buytng a car, sending the kids to
college, deciding what college you want to go to, do you
make that decision through logic and reason or through
emotion and feeling?

Mr. Bradberry?
PROSPECTIVE JUROR: GENETAIIy thrOugh

logic and reasoning.
MR. WESTFALL: MS. METCAdO?
PROSPECTIVE JUROR: I guess logic and

reason most of the time.
MR. WESTFALL: Mr. Rider?
PROSPECTryE JUROR: elways with logic and

reason.
MR. WESTFALL: Mr. PATIIOW?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: Ms. Dean?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: MS. BIAUVEIT?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: Ms. Mills?
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I phannacist when I go get a prescription.
2 MR. WESTFALL: Do fou -- have you ever

3 experienced a doctor that was less than enthusiastic to

4 hanging around and answering all your questions?

5 pRospECTIvE JURoR: No, I haven't. But I

6 haven't gone to the level of Ms. Childers either, so I

7 don't know.

8 MR. WESTFALL: Okay. Thank you.

9 Has anyone experienced a doctor that

l0 acted like they didn't really have time or the

ll inclination to answer your questions? I have pets too

12 and rny veterinarian gets the same treatment. But do you

13 believe that there are people who are, nunber one, less

14 assertive than you about asking that doctor questions?

15 And nulber two, it sounds like you had a

16 good experience in the rnedical field in the treatment

17 that you received, whatever that may be. But do you

18 believe that there are doctors out there who don't

19 exactly truly educate people on what they're doing?

20 I want to do one more thing, and this is

21 going to be another kind of whole ordeal. I'rn going to

22 start over here, and what I want to know is how you rnake

23 an irnportant decision. Sorne people rnake an important

24 decision by a feeling that they get or by ernotions.

25 Sorne people rnake an irnportant decisions by careful
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PROSPECTryE JUROR: I-ogic and reason.
MR. WESTFALL: MT. DAViS?
PROSPECTIVE JUROR: To be totally honest,

both, but I lean to the logic side. But I listen -- my
5 heart takes me lots of places.
6 MR. WESTFALL: I understand.
7 Mr. Swanson?
8 PROSPECTIVE JUROR: Logic and reason.
9 MR. WESTFALL: Mr. Mills?

l0 PROSPECTIVE JUROR: I-ogic and reason.
II MR. WESTFALL: MS. FENN?

PROSPECTryE JUROR: Logic and reason and
sometimes gut feeling.

MR. WESTFALL: It's called intuition.
PROSPECTIVE JUROR: rhat's right.
MR. WESTFALL: Ms. Bolt?
PROSPECTIVE JUROR: t-ogic and reason.

MR. WESTFALL: Ms. VanCleve?
PROSPECTIVE JUROR: t ogic and reason.
MR. WESTFALL: Mr. Davis?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL; Ms. Blankenship?
PROSPECTIVE JUROR: r-ogic and reason.
MR. WESTFALL: Mr. McCollom?
PROSPECTWE JUROR: Reason and feelins.
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1 MR. WESTFALL: Reason and feeling, one of
z each?
3 Ms. Lemmons?
4 PROSPECTrVE JUROR: Logic and reason.
5 MR. WESTFALL: Mr. WAKEfiEId?
6 PROSPECTIVE JUROR: Loeic and reason and
7 information.
8 MR. WESTFALL: Ms. Richardson?
9 PROSPECTTVE JUROR: Logic and reason.

10 MR. WESTFALL: MS. ThOMAs?
I I PROSPECTIVE JUROR: t-ogic and reason.
12 MR. WESTFALL: MS. Thomas?
13 PROSPECTryE JUROR: Logic and reason.
14 MR. WESTFALL: Ms. Bennett?
15 PROSPECTryE JUROR: Logic and reason.
16 MR. WESTFALL: Mr. Carillo?
17 PROSPECTryE JUROR: reeling.
18 MR. WESTFALL: M-I. MAthESon?
19 PROSPECTIVE JUROR: Logic and reason.
20 MR. WESTFALL: MS. LONg?
21 PROSPECTrVE JUROR: t-ogic and reason.
22 MR. WESTFALL: Ms. Chambers?
23 PROSPECTIVE JUROR: I-ogic and reason and
24 feelings.
25 MR. WESTFALL: Mr. FAUbIE?
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MR. WESTFALL: Ms. Martin?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: MS. RObCrtS?
PROSPECTryE JUROR: Reasoning and

feelings, some of both.
MR. WESTFALL: Mr. Craflon?
PROSPECTTVE JUROR: REASONAbIE aNd

feelings, same thing.
MR. WESTFALL: Mr. TOwnes?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: And Mr. Hudgins?
PROSPECTIVE JUROR: E COMbiNAtiON Of

both.
MR. WESTFALL: Mr. Troup?
PROSPECTIVE JUROR: SAME hETe.
MR. WESTFALL: Mr. ChOAte?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: MS. ACKEI?
PROSPECTIVE JUROR: Combination of both.
MR. WESTFALL: Mr. Sides?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: MS. Harrison?
PROSPECTIVE IUROR: Logic and reason.
MR. WESTFALL: Mr. Williams?
PROSPECTryE JUROR: Logic and reason.
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PROSPECTryE JUROR: t ogic and reason.
MR. WESTFALL: MS. ArMStrONg?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: Ms. Taylor?
PROSPECTryE JUROR: Logic and reason.
MR. WESTFALL: MS. MATACK?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: Mr. Castillo?
PROSPECTIVE JUROR: feelings.
MR. WESTFALL: Ms. Childers?
PROSPECTIVE JUROR: Logic and reason.
MR. WESTFALL: Ms. Nevill?
PROSPECTIVE JUROR: t ogic and reason.
MR. WESTFALL: Ms. Carpenter?

15 PROSPECTIVE JUROR: Logic and reason.
16 MR. WESTFALL: Mr. Hodges?
17 PROSPECTIVE JUROR: Logic and reason.
18 MR. WESTFALL: MS. MUEIIET?
19 PROSPECTIVE JUROR: Unfortunately with my
20 heart.
21 MR. WESTFALL: Now whv is that
22 unfortunate?
23 PROSPECTIVE JUROR: It mAKEs me soft
24 hearted. I don't use my head and think about it before
25 I react.

Page
1 MR. WESTFALL: Mr. GATES?

2 PROSPECTTVE JUROR: Both.

3 MR. WESTFALL: Us. Villano?

4 PROSPECTIVE JIJROR: BotI.

5 MR. wESTFALL: Mr. Quintanar?
6 pRospEcrlvE JUROR: t-ogic and reason.

7 M'R. WESTFALL: vr. Ewing?

8 PROSPECTIVE JUROR: t-ogic and reason.

9 MR. WESTFALL: ur. Keathley?

l0 PROSPECTTVE JUROR: S€une. common sense

11 along with that.

12 MR. WESTFALL: Mr. NEWTON?

13 PROSPECIVE JUROR: t-ogic and reason.

14 MR. WESTFALL: tvtr. Harbin?

15 pROspEcTIvE JUROR: t-ogic and reason.

16 MR. WESTFALL: US. KUChtA?

17 pRospEcTIVE JURoR; t-ogic and reason.

18 MR, WESTFALL: ,q.Nd MS. I-eiNO?

19 pRospEcrrvg JIJRoR: combination of both.

20 MR. WESTFALL: How many of you all have

21 bought a house? And how many of y'all bought the house

22 because itjust felt like the house, "This feels like

23 the right house"? You see. I'm total feelings.

24 Y'a11, I'rn about to wrap up, and we're

25 going to do our strikes and we'll have the jury probably

132
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I in the next 15 or 20 rninutes. I want to thank you for
2 letting rne talk to you this afternoon and for talking
3 back to me. And is there anything that's on your mind
4 that you've been saying, you know, "If he talks to me

5 I'm going to say this," because I'rn fixing to not talk

6 anynore.

7 Is there anything on anyone's minds that

8 I ought to know or that you think I ought to know and

9 that we should talk about it? Is there any question

l0 you'd like to ask me? Well, thank you very much for

I I speaking with rne this afternoon. Thank you.

12 Judge, we'll tender the venire.

13 THE COURT: Ladies and gentlernen, that

14 concludes the voir dire examination by the attorneys,

15 and there is now a procedure we have to go through in

16 the courtroom which determines which of you will be the

17 12 that serve on the jury.

l8 While we do that, you can take a break

19 outside. I'11 meet you back outside the courtroorn door

20 in 30 minutes. That will be 5:00. At that tirne we'll

2l come back into the courtroorn, and the 12 of you that

22 will make up our jury will be seated over here in the

23 jury box.
24 Excuse rne. And the rest of you will be
25 allowed to go about your business. The 12 ofyou who
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I seven. All number seven said she was afraid it might.

2 lt's not the same as (inaudible). They didn't impress,

3 or lay proper predicate that she could not follow the

4 law.

5 THE CoURT: r think the overall tenor of

6 her exarnination was that she was prejudiced against that

7 phase of the law. That cause is granted.

8 MR. WESTFALL: tgumber tm on probation.

9 THE COURT: Granted.

l0 MR, WESTFALL: Numbsr nine on a bias

I I against the Defendant, couldn't be fair.

12 THE COURT: Granted.

13 MR. WESTFALL: Number 39 on probation.

14 THECOURT: Granted.

15 MR. WESTFALL: Number 44. Townes on

16 testimony.

17 THE COURT: oenied.

l8 MR. WESTFALL: Couldn't give fair

19 consideration to probation.

20 THECOURT: Granted.

21 MR. FORAN: which one is that?

22 MR. WESTFALT-: ].Irunber 44.

23 MR. WESTFALL: Number 53 on probation.

24 THE COURT: oenied.

25 MR. WESTFALL: Number 52, admitted a bias

1 3 5
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I are selected to be jurors will receive a short set of
z instructions from me and we're going to recess to begin
: the trial tomorrow morning at 9:00. Don't discuss this
4 case or any of these procedures with anyone while you

5 are on the break. See you back outside the courtroom
6 door in 30 minutes.
7 (Jury panel not present)

8 THE COURT: ooes either side have anv

I challenges for cause?
l0 MR. FORAN: State challenges juror number
11 30, Mr. Castillo, bias against the State. Said he
t2 cannot be fair and impartial.
13 THE COURT: It's granted.

14 MR. FORAN: Number 49 for the same
15 reason, Mr. Michael Gates.
16 THE COURT: It's granted.
17 MR. FORAN: we're done for right now,
l8 Judge.
19 THE COURT: DEfENSE?
20 MR. WESTFALL: I'm trying to get them in

2t order, Your Honor. Number three on probation.
22 THE COURT: Granted.
23 MR. WESTFALL: Number seven on testimony.
24 THE COURT: Granted.
25 MR. FoRAN: Judge, we'd object to number
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t against the Defendant.
2 THE COURT: Granted.
3 MR. WESTFALL: Number 37 admitted a bias
+ against the Defendant.
5 THE COURT: Granted.
6 MR. WESTFALL: Let me see, Your Honor.

z Number ten, did we ever get that? Yeah. We sure did.

s We got number seven and 44. I think that's it, Your

9 Honor.
l0 THE COURT: Please turn in Your
1l preemptories at ten minutes till.

12 MR. WESTFALL: Hold on, Yout Honor. We

13 said three already? We challenge number three.

t4 MS. HARTMANN: It's already been done.
15 THE COURT: It's already done.
16 MR. WESTFALL: ThANKS.
17 (Short recess)
18 (Open court, Defendant present, jury

19 panel not present)
20 THE COURT: Are both sides ready to bring

21 the venire back in?
22 MS. HARTMANN: State's ready, Your Honor.

23 MR. WESTFALL: Defense is ready, Your

24 Honor.
25 (Jury panel present)
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I THE CoURT; I'm going to call the narnes

2 of the 12 people who will make up our jury. As I call

3 your name, please corne through this open gate right over
4 here and have a seat up in the jury box. John

5 Bradberry, Toni Mercado, Stephanie Dean, Cynbre

6 Blauvelt, Cindy VanCleve, Michelle l€rnrnons, Marva

7 Thornas, Eric Carrillo, Barbara Chambers, Timothy Fauble,

8 Erin Annstrong and Tina Marack.

9 For those of you whose name I didn't

l0 call, I want to thank you very much for the tirne you

ll spent here and the attention you paid to the case. You

12 are released from service here. Please report

l3 downstairs on the plaza level to the central jury roorn.

14 There they'll excuse you from jury duty. Thanks again.

15 (Remainder of panel excused)

16 For those of you in the jury box, we're

17 passing around a booklet of instructions. In just a

18 minute we're going to break for the day. Whar you get a

19 few rninutes, please read th,rough those instruction.

20 They are all very irnporbant to your conduct asjurors.

2l Keep the booklet with you throughout the

22 course of the trial and that way if sornething comes up,

23 you'll have it to refer to. At various points in the

24 trial we're going to take breaks, and at those points

25 I'm going to ask you to rernember and follow your
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1 elsewhere which is not admitled in evidence. Do not let
2 anyone else do any of these things for you. All
3 evidence must be presented in opan court so that each
+ side may question witnesses and make proper objections.
5 Ifyou know or learn anything about this
6 case except from the evidence admitted during the course
7 of this trial, you should tell ure about it at once. Do
8 not discuss the case among yourselves until after you've

t heard all the evidence, the Court's charge, the
10 attorneys' sumrnations and until I have sent you to the
11 jury roorn to conduct your deliberations.
12 Do not tell other jurors of your own
13 person experiences or those of other persons, nor relate
14 to them any special knowledge you may have such as
15 business, technical or professional knowledge. Texas
16 law pennits proof of any violation of the rules of
17 proper jury conduct, and by this I mean that jurors and
18 others may be called upon to testify in open court about
19 acts of jury misconduct.
20 And I therefore instruct you to follow
2l carefully all the instructions which I have given you as
22 well as any others which you may later receive while the
23 case is on trial. lrt rne introduce to you some of the
24 rest of the folks you will work with this week that you
25 haven't already met.

1 3 9

Page

I instructions, and these are the instructions to which

2 I'll be referring.

3 Do not mingle with or talk to the

4 lawyers, witnesses, parties or any other person who

5 rnight be connected with or interested in this case

6 except for casual greetings. All of these other persons

7 are under the sarne instructions, and they will

8 understand it when you follow them. Do not accept from

9 nor give to any of those persons any favors, however

10 slight, such as rides, food or refreshments.

I I Wear your juror badge at all times you

12 are in or around the courthouse. Do not discuss

13 anything about this case or even rnention it to anyone

14 whornsoever, including your wife or husband, nor permit

15 anyone to rnention it in your hearing until you are

16 discharged asjurors. If anyone attempts to discuss the

17 case with you, please report it to me at once.

18 Do not make personal inspections,

19 observations, investigations or experirnents related to

20 the issues that rnay be a part of this case. Do not

21 personally view prernises, things or articles which may

22 be a part of the case but are not introduced into

23 evidenc€.

24 Do not seek infonnation contained in law

25 books, dictionaries, public or private records or
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We have three deputy sheriffs assigned as

bailiffs. This is Ms. Dimple Junior over here to your
right. Mr. James Thomas is in the back of the

courtroom. Mr. Dave Darusha is directly across from
you. They are the officers which will have you in
charge. And Ms. Rebecca Meinhart is the clerk of the
court. She's over here to my right and she'llbe in the

courfroom wtren her duties require her to be here.
We will work from 9:00 a.m. until about

5:00 p.m. until the conclusion of the trial, which I

expect to be able to conclude this week. We will take a

break around noon for the lunch hour. We'll take a

stretch break in the morning and the afternoon, with all

the breaking points subject to finding a convenient
point in the trial to take a break.

I don't allow jurors to take notes during
the trial because the notes are often given an unfair
advantage back in the jury room during deliberations
even if they're taken correctly. Many times the notes
are taken incorrectly or inaccurately.

Obviously in that situation the jury

would be deliberating on false information. That would

be highly improper. There are 12 of you in the jury

box, and the witness stand is right in front of you. If
you will all pay careful attention to tlre testimony as
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I it comes to you from the witness stand, I don't think

2 you will have any difficulty recalling it and being able

3 to deliberate on it when the tirne comes.
4 Let me remind you, however, that it is

5 irnportant that you pay careful attention to all the

6 testimony, as it often becomes apparent during
7 deliberations that something you felt was unirnportant

8 when you first heard it is actually very irnportant in

9 deciding the issues in the case.

l0 Do you have any questions about the

l1 instructions I've been over? Al1 right. Then we're

12 going to recess at this time until 9:00 tomorrow

13 morning. Please remember and follow the instructions

14 I've just been over with you.

15 Tornorrow morning report just outside the

16 courtroorn door just about 9:00. The bailiffs will meet

17 you there and escort you back into the jury roorn. As

l8 soon as everyone's here, we'Il start with the hial of

19 the case. Have a good evening. We'll se€ you tornorrow

20 morning at 9:00.

21 (Jury not present)
22 THE COURT: anything else we need to go

23 into?

24 MR. WESTFALL: No, Your Honor.

25 MS. HARTMANN: Nothins from the State.
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I, Kay Miller, Deputy Official Court Reporter in

md for the 2l3th Diskict Ciurt of Tmmt Couty,

State of Texas, do hereby certify that th€ above md

foregoing contaim a tru€ md corect trmcription of

all portions of evidene md other prcedings requested

in witing by coun*l for the prties to be included in

this volume of the Reporter's Reord, in the

above-styled md numbered caure, all of which occured

in open ourt or in chmbers md werc rcported by me.

I further certify that this Repo*er's Reord of

the procedings ruly md orcctly reflects the

exhibits, if uy, admitted by the respective parties.

I further certify that the total cost for the

prepration of this volume is included in the

crtificate of the last volume of this record.

wrrNEss My oFFrcrAL naun this the 1 st day of

Mcch,2003. cos

Tdrant County, Texs
401 W. Belknap

Fort Worth, Texas 76196

KaVIiiIIaTITAtE csR #' 565
ExDiratiod Date: L2-31-O4
f)eiury OFficial Court Reporter
2l3th District Court

THE COURT: See Y'all about
morning, then.

(Adjourned at 5:05 p.m.)

Page 142
8:45 tomorrow
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